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Testimony of DeWolfe H. Miller.) 

The Court: Now, does that map indicate when 
he relocation was made? [143] 

The Witness: The relocation which is shown on 
his particular map shows the change of 12 Decem- 
er 1947. 

The Court: Now, will you point out where that 
elocation 1s? 

The Witness: Here (indicating) was the exist- 
ng runway, and here (indicating) is the relocated. 

The Court: Now, what is there to indicate that 
vhen that particular relocation was made—I want 
o pin it down to that particular relocation. 

The Witness: I am missing your point there, 
1 

The Court: Well, you say there was a relocation 
nade on December 12, 1947. 

The Witness: That is what this map shows, yes, 
ise 

The Court: Will you point out where that re- 
ocation is? 

The Witness: The relocation shown on this map 
vould put the new runway generally running north- 
ast-southwest, with the southwest approach zone 
ver the Barnes airfield. 

The Court: It isn’t clear to me where it was 
yefore and where it 1s now. 

The Witness: Here the old existing runway is, 
o the south (indicating). 

The Court: Where is the new? 

The Witness: It will extend from there (indi- 
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eating) to there (indicating), the actual runway on 
this plan, with the approach zones. [144] 

The Court: Where is the Muroc Dry Lake? 

The Witness: Down in this area here (indicat- 
ing), out towards 

Miss Barnes: This (indicating) will make it 
much clearer. 

The Court: Wait. 

The Witness: This (indicating) is essentially the 
edge of the lake right here, Rogers Dry Lake. 

The Court: The west edge of the lake? 

The Witness: Yes, sir. 

The Court: How far does it extend? 

The Witness: Rogers Dry Lake? 

The Court: Just approximately. 

The Witness: I think altogether about 15 miles. 

Q. In what direction does it extend? 

The Witness: Generally in a north-south direc- 
tion. 

The Court: Well, would it extend in a north- 
easterly direction from the point you marked here, 
or would it just be on the west edge there? 

The Witness: No, sir. This area in here (indi- 
eating) is relatively flat. 

The Court: Is that part of the lake? 

The Witness: I believe the lake extends right 
to about here (indicating). [145] 

Q. (By Miss Barnes): Colonel Miller, is this 
necessarily a relocation of the present runway that 
is used, or could it have been a relocation of other 
runways that were also shown? Could it be a re- 
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cation of some other runway besides this one you 
ointed out, do you know? Ay No. 

@. You don’t know? 

A. As far as I know, it could not. When the 
nal construction was approved, it was for a par- 
cular test type runway, something special in the 
ir Foree. 

The Court: Would you consider this a prelim- 
lary matter, or is this a final—— 

The Witness: This is, as far as I would con- 
der it, a preliminary matter. This is not neces- 
arily the final one although it may coincide with 
ae location that was approved under the approved 
[aster Plan. 

Q. (By Miss Barnes): Who approved it there? 
A. Colonel Gilkey is the only one that approved 
; here, but his approval is not final. 

The Court: What is the date of his approval? 

The Witness: The basic map was approved by 
‘olonel Gilkey apparently on 12 March. The re- 
isions 

The Court: What year? 

The Witness: 1947. The revisions—— [146] 

The Court: Now, you made some statement about 
olonel Gilkey’s approval. 

Read that, Mrs. Buck. 

(The record referred to was read by the re- 
porter. ) 

The Court: You may proceed. 

Miss Barnes: I have an Engineers Corps map 
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The Court: I think this map had better be 
marked for identification. Let it be marked—— 

The Clerk: No. 6. 

The Court: ———Pancho Barnes’ No. 6 for iden- 
tification. 

(The map referred to was marked as Pancho 
Barnes’ exhibit 6 for identification.) 

Miss Barnes: Mr. Weymann, would you look at 
this exhibit ? 

(Parties examining the map.) 

Miss Barnes: You stated on September 9th that 
the Defendants’ property was in the very center 
of the Edwards Air Force Base itself. 

Mr. Weymann: I didn’t testify. 

What are these marks (indicating) ? 

The Court: I didn’t hear that statement. 

Mr. Weymann: I say I want to know what the 
marks are. 

The Court: Do you know what they are? 

Mr. Weymann: No, I don’t. 

Miss Barnes: The green line, the green crayon 
[147] marks—the Defendants put these marks on 
indicating the proposed new runway, the relocated 
runway that is on the other map,—this is the pres- 
ent map, an Engineers’ map, your Honor, abso- 
lutely accurate, as to seale. 

This Gndicating) is the present runway they are 
now using; and we have made the exact flight pat- 
terns. They show these flight patterns coming on 
the Defendants’ property, which is erroneous. The 
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lew runway which will be put in will come across 
he Defendants’ property. 

They testified in their brief—Colonel Akers testi- 
ied that it would have a two-mile clear way, which 
neans they are going to have to abolish the entire 
3ase and wipe out entirely the Air Base before 
hey can use this runway; before they can go to’ 
rrading or paving it, they will have to move a 
rood portion to the Air Base to get that going. 
(hey wanted possession of all property, because 
hey said they had to have it 

Mr. Weymann: I object to argument. 

The Court: You don’t argue now. 

Miss Barnes: I want to ask Colonel Miller about 
hat particular portion. 

Q. Colonel Akers testified, Colonel Miller,—I am 
ddressing this to you — Colonel Akers testified 
here would be a two-mile clear way on each side 
yf the new runway when it was completed, one mile 
148] on each side, two miles altogether. These 
ines indicated, here is the 15,000-foot strip—inci- 
lentally, this map is to scale; each of these squares 
Ss a square mile. This map shows the 15,000-foot 
unway, as near as we could get it from the Air 
3ase map and the map we showed you this morn- 
ng, on each side it will have a mile square. 

Now, you are an installations officer here. In all 
his clear way, which we have only indicated there 
ind haven’t extended as they have in the maps in 
he exhibit, when this is completed what buildings 
s this going to necessitate the removal of ? 
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A. Essentially all that now exist. 

Q. On the entire Base, is that right? 

The Court: What was the answer, Mrs. Buck? 

(The answer referred to was read by the 
Reporter.) 

The Witness: That is the bulk of what exists 
and what is commonly called and which we refer 
to as the old Base. This does not affect the north 
Base or the Rocket Static site to the east, 

Q. (By Miss Barnes): When you say “north 
Base”, you refer to the buildings grouped up at 
this end (indicating) ? A. Right. 

Q. It would include— 

A. It means essentially you take this Base and 
abandon it. [149] 

The Court: It would include all within those 
two lines that run up a mile each side of the run- 
way? That would be all runway, then? 

Miss Barnes: That is the hospital, too (indicat- 
ing). 

The Court: All within that space? 

The Witness: We do have, as testified before, 
an approach angle that covers the height of the 
buildings in certain areas. This (indicating), how- 
ever, would be cleared out. 

The Court: The Court will take a recess at this 
time. 


(Short recess taken.) 
The Court: Proceed. 
Q. (By Miss Barnes): You made a statement, 
Colonel Miller, that the Air Force Base at Muroc 
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id been used as a training base until 1946. Will 
yu clarify that? 
The Court: Read the question, Mrs. Buck. 

(The question referred to was read by the 

Reporter.) 

The Witness: The main mission of the Base for 
e general period of 1940 to 1946 was for training 
' Air Force Personnel. 
@. (By Miss Barnes): Why was it for train- 
g at that time, do you know that answer, Colonel? 
A. No, I do not. I presume to take advantage 
the climate and the dry lakes. [151] 
me GP ae Be 
Q. Colonel Miller, if you will, look at this map. 
,is an Army Engineers map, and it is absolutely 
_ scale. Each one of these squares represents a 
juare mile. Each one is a square mile. If you 
ould care to count these squares, you could locate 
rerything in mileage. 
If this entire map comprises the Air Foree Base 
; its completion,—that is where it goes, just the 
her side of Rosamond Lake—would you say the 
nter of the proposed property, not the actual Air 
orce Base but the proposed property, would be 
out this location (indicating)? Would you like 
» count those square miles and determine that? 
A. The cross you have marked is approximately 
ie center of the map. 
Q. Then on the existing Air Force Base as it 
sists now, the County Road runs up here (indi- 
iting); would this (indicating) be the approxi- 
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mate center of Edwards Air Force Base at this 
time ? 

Mr. Weymann: Objected to, same question un- 
der another guise, as irrelevant and immaterial. 

Miss Barnes: This is a different question. 

Mr. Weymann: It calls for the same answer. 

Miss Barnes: Read the last question and answer, 
and read this question. 

The Court: Mrs. Buck, read the last question 
[154] and answer, and the pending question. 

(The record was read.) 

The Court: That is the green cross? 

Miss Barnes: Yes. 

The Court: Any objection ? 

Mr. Weymann: Read it. I made the objection. 

(The objection was read.) 

The Court: The objection is overruled. 

The Witness: Assuming that this is the present 
west boundary (indicating ),—— 

The Court: What is the answer? 

The Witness: Assuming that this line is the 
present west boundary, 

The Court: How is that designated on the map? 

The Witness: ‘‘Military Reservation approxi- 
mate.”’ 

The Court: All right, go ahead with your as- 
sumption. 

The Witness: the green cross would be near 
the center of that property. 

Q. (By Miss Barnes): Will you please, Colonel 
Miller, authenticate this map by the 
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A. This is a map reprinted from military edi- 
n for civil use pending revision for standard 
ue. Sold and distributed by the U. S. Geological 
rvey. 

Miss Barnes: I would like to offer this map 
70 evidence, your Honor. [155] 

Mr. Weymann: Objected to. No competent foun- 
tion laid, and being irrelevant and entirely im- 
terial to any of the issues before the Court at 
is time, which is the question of the good faith 
the Secretary of the Air Force in determining 
it the acquisition of the subject property here 
necessary for the purposes of the Flight Test 
nter at Edwards Air Base. 

The Court: The objection is sustained. Let it 
marked for identification as Pancho Barnes Ex- 
oN, 7. 

(The map referred to was marked as the 
Pancho Barnes exhibit No. 7 for identifica- 
tion.) 

Miss Barnes: Could we compare and refer to 
is Map as against the maps that are already in 
idence ? 

The Court: Well, that will be a question that 
e Court will have to decide when it comes up, 
iss Barnes. It is marked for identification, and 
e Clerk will have it in his own possession. 

Miss Barnes: I could do that with this witness, 
you wish. 

The Court: If it would serve any purpose, you 
ry do it now. 
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Miss Barnes: I would like to ask this witness, 
because of his position and his business, could he 
tell us when this runway will be completed, this 
proposed runway. [156] 

The Witness: I believe the contemplated com- 
pletion date is December next year. 

The initial paving is to start in about 30 days. 

Q. (By Miss Barnes): That includes moving 
the buildings where this green mark is, and other 
buildings? 

A. Yes. The buildings to the south of the new 
runway will be razed out of existence, and we will 
move generally other construction which is being 
accomplished north of the new runway. 

Q. Colonel Miller, are you familiar with the 
plans of the Air Base, the future plans of the Air 
Base? A. In general. 

Q. Here on this map it shows that this line out 
around here (indicating) is Military Reservation. 
It goes on out there, and it comes down here (indi- 
eating). Would you say that is the approximate 
location of the Wherry Housing? 

A. I would say it is the approximate location, 
yes. 

©. 2Bo.7ou know how many homes are there in 
the Wherry Housing, approximately ? 

A. I believe there are 1,050. 

The Court: Where are they located? 

Miss Barnes: In this area, your Honor (indi- 
eating). 
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Q. Approximately how many people live in that 
area, including the children? [157] 

A. Somewhere in the neighborhood, I would 
imagine, between four and five thousand. 

@. Are there public schools in this area? 

A. They are under construction. 

@. Where do the children go to school now? 

Mr. Weymann: Objected to, immaterial. 

The Court: What is the materiality of that? 
Just don’t answer that. It is immaterial. 

Q. (By Miss Barnes): Are you familiar with 
the runways laid out on the dry lake? 

A. IJ am to a general degree. 

Q. There is a north and south runway that 
isn’t marked on this map. These other two run- 
ways, are they approximately as marked on this 
map? 

A. I am familiar with the north-south; I am 
not too familiar with the two you have shown on 
your exhibit. 

Q. Could you roughly mark here the north- 
south runway? 

A. I believe it extends generally from the rail- 
road tracks south. 

Q. Could you mark that on the map, sir? 

A. Somewhere in this general neighborhood (in- 
dicating). 

Q. How far south does it go? 

A. I would say probably pretty close to the 
[158] full length of the lake. We are trying to 
take maximum advantage of that surface. 
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The Court: Is that brown area the lake? 

The Witness: Yes, sir. This (indicating) is the 
flat portion of the lake. 

Q. (By Miss Barnes): Have you seen the east- 
west runway here on the south of the lake recently? 

A. No, I have not. 

Q. Would you say that that (indicating) ap- 
pears to be the direction in which it goes? 

A. I can not answer that question. 

Q. Colonel Miller, is that (indicating) the rail- 
road that crosses the dry lake? 

A. I believe that is the old route. 

Q. Is that railroad still in use? 

A. It is as of this date, and the new track re- 
locating it is essentially completed. 

Q. When will the new railroad be in operation ? 

A. The last date we had on that, I believe, is 
December of this year. 

Q. Is it not true, Colonel Miller, that the mud 
mines are still working this portion of the lake 
(indicating) ? 

Mr. Weymann: Objected to, irrelevant, 1mma- 
terial. 

The Court: What is the materiality of it? [159] 

Miss Barnes: Well, your Honor, as you realize, 
the Air Force is trying to get rid of us. They said 
they wanted to throw us out in 30 days and, at the 
most, 60. There is no reason they should do so, when 
other people are allowed to go on and do things. 
Right where they are testing in that lake, mud 
mines are still operating. I think it is pertinent. 
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Why should we be discriminated against in such a 
manner? It is simply a part of the bad faith that is 
throughout this entire thing. 

The Court: What would you say is the distance 
from where Mr. Meyers is working to the north- 
easterly edge of the runway? 

The Witness: Of the new runway, sir. 

The Court: Yes. 

Q. (By Miss Barnes): The new runway isn’t in 
use at all? A. No. 

Miss Barnes: There is another runway here. 

The Court: I am talking about the one in green. 

The Witness: Approximately two and one half 
miles. 

The Court: Whom does he represent, Bud Mey- 
ers? You may answer that question. 

The Witness: I think, sir, she is referring to the 
mud mines which have been in operation on Muroe 
Dry Lake for a large number of years. [160] 

It is my understanding at the present time that 
the operation is being carried on there to clean up 
the pits preparatory to back fill. 

The Court: You mentioned someone’s name, I 
think, that was working there. 

Miss Barnes: No, I just mentioned “mud mines.” 
They take clay out of there, earth, for various uses. 

The Court: Oh, I understand. The objection is 
sustained. 

Q. (By Miss Barnes): How long will it take, 
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Colonel Miller, to remove the railroad and refill 
these mud mines, before this runway (indicating) 
could be used ? 

A. The railroad track will probably be removed 
within the present year. The mud mines will prob- 
ably be back filled in somewhat near the same time. 
You can operate from that runway, if you had to 
and wished to take a calculated risk. 

Q. When you say “the present year’’, you mean 
within the next month or so? 

A. I am sorry; I mean—somewhere in the end 
of 1954. 

Miss Barnes: I think that is all. 


Redirect Examination 

Q. (By Mr. Weymann): Colonel Miller, you 
were asked, on cross examination by Miss Barnes, 
regarding the certain buildings located within the 
area of the clear way. [161] 

Do you know the calculated useful life of those 
buildings at the time they were constructed ? 

A. The bulk of the buildings were referred to 
as theater of operation type, and were designed for 
a useful life expectancy of five years. 

There were a few buildings what were referred 
to as immobilization type, designed for a life expec- 
tancy of ten years. [162] 
eee 

Recross Examination 
Miss Barnes: I would like to ask Colonel Miller 
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about the two big hangars on the Base, the gigantic 
hangars there. 

Q. Will you please explain to his Honor about 
them. 

A. The two large hangars, which you refer to, 
are to be moved to the new Base. 

Q. Will you state the size of those hangars? 

The Court: Well, is that material, as long as they 
are to be moved ? 

Miss Barnes: Well, he testified they weren’t per- 
manent structures. The hangars, with many other 
things, your Honor, were permanent structures on 
the Base, and they were set there 

The Court: He says they are to be moved as part 
of this operation. 

That is correct, isn’t it? 

The Witness: That is correct. 

Miss Barnes: That is all. 

Mr. Weymann: No further questions, your 
Honor. 

The Court: You may stand aside. 

(Witness excused.) [163] 
a GS oS BP Sp 

The Court: Well, the Court sustained the motion 
to strike on the basis his testimony was immaterial, 
and the order may still stand. 

You may call your next witness. 

Miss Barnes: Well, we have Colonel Akers on 
the stand, your Honor, from the other day. 

The Court: Colonel Akers may resume the stand. 

The Clerk: You have been sworn. 
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a witness called by the Defendants under Section 
43(b), having been previously sworn, was examined 
and testified further as follows: 

Miss Barnes: May we refer, your Honor, to the 
exhibits of the three maps which we had in court 
the other day here? 

The Court: Yes, you may. [166] 

Examination—(Continued) 
ae fe aS Gy eS 

Q. (By Miss Barnes): Colonel Akers, in look- 
ing at this map in front of you now, which is labeled 
“Enclosure No. 1’’, would you say—what does this 
yellow spot indicate? [167] 

A. The yellow spot indicates the Barnes and 
McKendry property, as indicated on the map. 

@. Would you say that was in the center of even 
—well, would you say that was in the center of the 
area that 1s shown there? 

A. What area are you referring to? 

Q. That which is in blue, or green, whatever it 
is, the color of the map. 

A. No, I would say it is not in the center of the 
area as shown in green on this particular map. 
a 

The Witness: I can count the number of run- 
ways indicated on the map in front of. me labeled 
‘Enclosure No. 2’’, if the Court desires. 

The Court: Well, you heard the question, Col- 
onel. 

The Witness: I would say there are eight. 

Q. (By Miss Barnes): Do each of those run- 
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ways show these paddle-like extensions? I don’t 
know what they call them; there is an extension on 
the map. 

A. Would you mind showing me what you are 
referring to? 

The Court: Will you talk a little louder, please. 
You are standing so close to the witness, Miss 
Barnes, the two of you regulate your voices to reach 
each other. 

The Witness: I would like to know what she in- 
dicates as ‘‘paddle-like extensions.” 

Q. (By Miss Barnes): These paddle extensions 
to the runway. The runway runs so far, then you 
show an extension. 

Do each and every one of those runways show 
that extension? [170] In other words, is this (indi- 
eating) an extension of that runway? This happens 
to be colored red, but you also show other extensions 
there. 

Each one of the runways I counted has the so- 
called paddle extension, as you refer to it. 

Q. On both ends of it? 

A. Ata hasty glance I would say yes. 

@. In referring to the transcript of September 
9th, Colonel Akers, —I want you to look at this 
right with me—under questioning by Mr. Wey- 
mann, will you read your answer ? 

I will ask the question: 

“Now, with reference to Enclosure No. 2, what 
does that purport to show ?”’ 
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Will you read your answer? You may read it out 
loud. 

The Court: What page is that? 

Miss Barnes: That is on page 16 of the tran- 
seript of September 9th; starting at line 17 of 
page 16. [171] 


Go fs toh Es gg 


Friday, October 30, 1953, 2:00 p.m. 


MARION J. AKERS 
the witness on the stand at the time of the adjourn- 
ment, resumed the stand for further examination 
and testified as follows: 


Examination—(Continued) 
The Court: Mrs. Buck, read the last question. 
(The record was read as follows: ‘‘Q. Start- 
ing at your answer there, will you read that, 
Colonel Akers ?’’) 

Q. (By Miss Barnes): Page 16. Will you read 
the answer? 

A. ‘Enclosure No. 2—may I borrow a pencil, 
please — again shows the new runway, the master 
test runway, in this location coming out here (indi- 
cating), with a flight path. It shows the existing 
runway presently in use, which is this runway com- 
ing out in this direction (indicating). 

Miss Barnes: Read on. 

The Witness: (Reading) 

‘The Court: That is the upper read mark? 

‘The Witness: That is the flight zone. This (in- 
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dicating) is the runway itself, which ends here and 
here (indicating). The airplanes taking off to the 
southwest fly in this general area on take-off, auxil- 
iary [173] to climbing speed and so on. Approach- 
ing for landing the other way, they come in in this 
direction (indicating). 

“The Court: What is the other? 

‘The Witness: This runway’’—— 

The Court: Has he read enough? 

Miss Barnes: That is fine. That is all I want. 

Q. I have one other thing, Colonel Akers. I 
would lke you to take J think it is Enelosure No.— 
Colonel Akers, this (indicating) is Enclosure No. 2. 
I have very earefully, several of us working on it, 
sealed it as correctly as we could, and have drawn 
this runway on our big map, have drawn this par- 
ticular runway (indicating) on our big map, the 
Engineers’ or Geodetie map in court. 

I would like you to compare that runway as 
drawn there with the Geodetic runway of the gov- 
ernment, to see if it is accurately placed. Will you 
do that, please ? 

Mr. Weymann: What is the purpose of that? 

Miss Barnes: Mr. Weymann, the purpose is this: 
There has been a great deal to do with these paddles 
coming on, converging across my property. I feel I 
ean prove those paddles not only don’t converge on 
my property, but this runway converges over the 
Wherry Housing, where the Colonel testified there 
were four or five thousand people. 

In other words, what I am trying to show, if the 
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charge is true, and you are interested in the life of 
people, this [174] is the pattern for this runway, 
and these are patterns you have converging across 
the defendants’ property; and it is only fair if these 
patterns going across the defendants’ property are 
dangerous to the defendants and their life and limb, 
this is equally dangerous to the four or five thou- 
sand people living in the Wherry Housing. 

As Colonel Miller indicated on the other map, 
that (indicating) is the approximate location. This 
comes into that (indicating), and the school chil- 
dren and other people. 

I think it is only fair to show the Judge the same 
condition holds even more potently responsible over 
the lives of these thousands of people and children 
as it does over our ranch, if those paddles actually 
extend to those. 

Our map shows if these paddles extend out north 
of them, touch our ranch,— 

Mr. Weymann: Why not ask the witness? 

Miss Barnes: JT have asked him. The Judge has 
the picture of it. 

The Witness: Your Honor, so as to speed things 
up, I can answer the question very simply. 

The Court: You know what the question is. Just 
answer. 

The Witness: JT feel I understand the question. 

That is, to the effect of the extension of this flight 
pattern coming from the lake bed across Wherry 
Housing. 

The Court: J think you better designate it. 
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The Witness: It is the lake bed runway shown 
in Enclosure No. 2, the northwest portion of Rogers 
Lake. 

The Court: That is Exhibit No. 3, Enclosure 
No. 2. 

The Witness: The answer to the question is sim- 
ply this, your Honor: Aircraft or other flying vehi- 
cles do not take off on this runway (indicating) in 
the direction of the Housing area. That is prohib- 
ited. So there is no flying from that runway across 
the Housing area. 

The Court: All the taking off is to the north- 
east ? 

The Witness: Yes. On that runway. Take-offs 
are limited to the northeast, because of the Housing 
area. 

Q. (By Miss Barnes): Why did you show that 
pattern, then, on this map, Colonel Akers? 

A. It may have been an oversight. It is normal, 
in showing a runway, to show the approach zones to 
it, in a drawing. 

Miss Barnes: Would you have an objection, Mr. 
Weymann, to letting me show the Judge the big 
map as to the way the flight pattern goes, with re- 
spect to the way it goes over ours, when it is in 
proportion? It has been testified this map is not 
exact. We have a map that is exact. 

The Witness: May I make a statement? 

The Court: Mr. Weymann has a question to an- 
swer. 

Mr. Weymann: I haven’t any objection, your 
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Honor, but I [176] don’t see that the map would ex- 
pand the answer given by the Colonel. I am simply 
trying to save time. 

The Court: Well, we are trying to save time. 

Miss Barnes: I think it is very important, your 
Honor, because—— 

The Court: The Court can see the paddle as des- 
ignated on that map; but the ground rules prevent 
any take-off in a southwesterly direction. 

Miss Barnes: I would like your Honor to see our 
map now on which we have very carefully drawn 
these paddles, so to speak, in proper scale. This (an- 
dicating) is not to scale, if your Honor please. They 
so testified themselves. 

The Court: I want to know, is that approxi- 
mately correct? 

The Witness: That is approximately correct, 
your Honor. 

The Court: It seems to me that question could 
be well answered by that statement that that is ap- 
proximately correct, but the ground rules say that 
the take-off must be in a northeasterly direction; so 
just pass that, Miss Barnes. 

Miss Barnes: Let that one go. All right, I am 
through with the Colonel, then. 

Mr. Weymann: At this time, if the Court please, 
I would like to offer as Plaintiff’s Exhibits those 
three documents—I think they are marked Defend- 
ants’ Exhibits 2, 3 and 4 for identification. I would 
like to offer those now as Plaintiff’s Exhibits. [177] 
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The Court: Well, which ones are they, Mr. Wey- 
mann ? 

Mr. Weymann: The Enclosures 1, 2 and 3. 

The Court: They are marked for identification. 

Mr. Weymann: They are marked for identifica- 
tion. 

The Court: Well, the Court will permit them to 
be marked as Joint Exhibits Nos. 2, 3 and 4. 

Mr. Weymann: That is satisfactory, your 
Honor. 

Miss Barnes: Yes, indeed, your Honor. 

(The documents heretofore marked Pancho 
Barnes’ Exhibits 2, 3 and 4, were received in 
evidence as Joint Exhibits 2, 3 and 4.) 

Mr. Weymann: Now, may I have those, after 
they are marked. While the Clerk is marking them, 
I think I ean resume the examination. 


Redirect Examination 

Q. (By Mr. Weymann): Colonel Akers, some 
question was raised as to whether or not those ex- 
hibits were the identical plans, the identical maps, 
which you referred to in your examination of Sep- 
tember 9th, and whether they are the same maps 
unaltered and unchanged. 

Miss Barnes: Your Honor, 

The Court: J think he has answered that. 

Miss Barnes: He has answered that, your Honor. 
T am not trying to make any issue or impeach any- 
one. All I want to do is get at the truth of the mat- 
ter. As far as I am [178] concerned, I am not mak- 
ing any contest on those maps. [179] ~*~ * * * * 
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Miss Barnes: Now, 
Mr. Weymann: Just a moment. I am examining 

the witness. 

Q. Could you indicate on Enclosure No. 2 ap- 
proximately where that landed? 

A. It landed in this general area here (indicat- 
ing), as indicated by the pink. 

The Court: Mark it with an ‘‘A” there. 

Miss Barnes: Mr. Weymann, was that an air- 
plane he is referring to? 

Q. (By Mr. Weymann): Will you answer the 
question, Colonel ? 

A. It was an aireraft, an experimental aircraft, 
that had difficulty in flight. 

Miss Barnes: Were there lives lost? 

The Court: You may cross examine later. 

The Witness: There were no lives lost in this 
case. 

Q. (By Mr. Weymann): Was there any prop- 
erty damage? 

A. I ean’t answer that question. As yet I 
haven’t had time to determine the extent of damage 
to property. 

Q. Now, Colonel, based on your knowledge and 
experience of the operations in that Test Center, 
are you of the opinion that there is a hazard and a 
danger to life and limb, and danger to property 
within the main runway clearway, as delineated on 
FEnelosure No. 2? [182] 

A. That is correct. I feel there is, not only 
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within that area, but within the area described on 
the said exhibit, generally within the area defined 
as the boundary or ultimate boundary of the in- 
stallation. 

That is one of the prime reasons that the Air . 
Force has seen fit to approve the expansion of the 
Test Center and Congress has also seen fit to ap- 
prove it and appropriate funds for the acquisition 
of the property. One of the reasons for it is safety. 

The Court: Colonel, will you sit back a little and 
hold the map in your hand. It would be much easier 
for me to see it. 

The Witness: In the conduct of our mission at 
the Center, our primary mission is to conduct the 
flight tests on the new aircraft that will in the years 
to come—say three, five or seven years from now— 
be the bulwark of our defense and offense of the 
Air Force for protection of the country. 

The aircraft tested today may not, probably, get 
into the hands of the using agency for some three 
to five years. Consequently, there is danger involved 
on these flight tests; and in order to have the least 
amount of damage done to persons, to private prop- 
erty, to industry and other enterprises, it is deemed 
necessary to have the area outlined here as a gen- 
eral area in which to operate, from the standpoint 
of safety. We feel that ultimately it will save the 
government [183] much money, because of the acci- 
dents or damage that might occur to the ground or 
the property there, and loss of life, had it been 
built wp by individuals, and so on. 
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The Court: Well, the Court is interested in the 
lives, as well as the money. 

The Witness: Naturally we are interested in loss 
of life also, your Honor. 

The Court: Jet me ask you: You have explained 
—Hold it over so Miss Barnes can see it. 


Miss Barnes: I know it. I memorized this, too. 

The Court: You explained to the Court these 
two loops. Explain it again. 

The Witness: This straight line through here 
(indicating) is the course flown by aircraft under- 
going speed tests, any altitude. These dumb-bells or 
loops on the end are turn-around points. The air- 
craft flies one direction, turns around, and flies back 
the other direction. 

The Court: As delineated on the map, what is 
the distance approximately between the two loops? 

The Witness: The distance between the two 
loops, your Honor, would be in the neighborhood of 
18 miles, I would say, statute miles. 

The Court: And where is the work being done 
now, on this map? 

The Witness: You mean the construction work? 

The Court: Yes, whatever work is being done 
for the purpose of completing this runway and this 
system that you have in mind. Where is the work 
being done now? 

The Witness: The construction work in general 
is being done in this area (indicating) on the run- 
way. Around up here on the taxi-way ramp area; 
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and the building area, roads, and so forth, up here 
(indicating), there is construction work. 

The Court: And how far would that be from 
Miss Barnes’ property ? 

The Witness: Offhand, I would estimate it 
would be in the neighborhood of three miles, statute. 

The Court: Now, is there any degree of reason- 
able likelihood that with the work being done here 
‘Cindicating), three miles away from her property, 
that her property or anyone there would be in- 
jured ? 

The Witness: Yes, sir. The likelihood exists, be- 
cause the aircraft are flying over this area every 
day. 

Miss Barnes: JI think he didn’t understand the 
question there, your Honor. I was confused. Were 
you asking about the work to the runway itself? 

The Court: No. I think I will have Mrs. Buck 
read the question. 

(The record was read as follows: “Now, is 
there any degree of reasonable hkelihood, with 
the work being done here, three miles away 
from her property, that her property [185] or 
anyone there would be injured ?’’) 

The Court: Do you understand the question? 

Miss Barnes: Well, it is all out of kilter. We 
will get it straight on cross examination. 

The Court: All right. 

Do you understand it? 

The Witness: I am not sure, your Honor, but let 
me answer it this way: The work with respect to 
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constructing the runway itself, that is, the building 
of runways or buildings, that is not the work that 
endangers her property or anyone else’s property. 

The Court: That is what I want to know. 

The Witness: It is the flying of aireraft, the 
testing of aircraft. 

The Court: What I want to find out is the neces- 
sity for the immediate possession of the property; 
and I am trying to determine whether there is any 
likelihood that there would be injury resulting if it 
isn’t ordered now, or whether it should be ordered 
at a later time. 

The Witness: That is a difficult question to an- 
swer, your Honor. I think we went into something 
like that before. 

Naturally we do not want accidents to happen, 
but our mission, our job, is to test these new air- 
planes and find out what is wrong with them. In the 
course of testing, the accidents do occur, may occur 
at any time in flight, take-off [186] or landing. It 
may be over the property or somewhere else. 

There is that danger of accidents happening at 
any time, on the property or anywhere else. 

The Court: Let me say that I am now referring 
to Exhibit No. 4 and Enclosure No. 3. Here is the 
runway, in a northeasterly direction, from B to A. 

The Witness: That is the runway being built. 

The Court: Being built? 

The Witness: That is not the runway in use at 
the present time. 

The Court: Where is the one in use? 
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The Witness: This one right here (indicating), 
your Honor, indicated by the dark line. 

The Court: This one from B to A is the one 
being built for future use? 

The Witness: That is correct, sir. 

The Court: Has there been any work done on 
that runway yet? 

The Witness: Yes, sir. The work on that runway 
is, I would say, approximately 20 to 25 per cent 
completed. 

Vhe Court: What is the distance between the 
yellow of Miss Barnes’ property and the southeast- 
erly place marked ‘“‘B” of the runway which is 
being now worked on? 

The Witness: I would judge it to be in the 
neighborhood of two or three miles, your Honor. 

The Court: When do you expect to do work 
from ‘‘B”’ to Miss Barnes’ property ? 


The Witness: Would you mind saying 

The Court: I will ask you what kind of work 
do you expect to do there? 

The Witness: The only work with respect to 
construction will be the removal of obstructions to 
flight. 

The Court: There will be no runway? 

The Witness: That is correct. It 1s not planned 
to build a runway across there. In the two-mile 
clear zone, obstructions to flight will be removed so 
aircraft can land, if necessary, wheels up, doing a 
minimum amount of damage; in other words, so 
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they don’t run into a telephone pole, ditch or some- 
thing like that. 

The Court: You expect to have jet planes flying 
there? 

The Witness: Yes, sir; not only jet planes, but 
other flights. [188] 
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Recross Examination 

Q. (By Miss Barnes): You mentioned three 
aircraft accidents. When did these three aircraft 
accidents occur? I mean fatal crashes, not some lit- 
tle thing flying off an airplane; three fatal crashes. 

A. I didn’t refer to three fatal crashes. 

Q. No, but I did. Have there been three fatal 
crashes in the last three or four weeks, from 
Muroc? 

A. No, there have not been three fatal crashes 
in the Jast three or four weeks. There have been two 
fatal crashes. The one I refer to on Tuesday, in 
which approximately one and one-half tons of ma- 
terial came floating off of the aircraft, they did 
have trouble in flight. The pilot was able to get the 
plane back home safely, and did not lose his life. 
However, there was approximately a ton and a half 
of metal floating down. 

Q. We heard you. That wasn’t the question. 

Tell me about the fatal accident that occurred 
just north of the Base, the military reservation, 
just north of the public highway from the military 
reservation just recently, where two North Amer- 
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ican—two Molthrop pilots were rolling the airplane 
over the hangar. 

A. I assume you are referring to an accident 
that happened, as I recall the date, the 20th of Oc- 
tober, involving [190] an F-89, 

The Court: This October? 

The Witness: This October, 1953, involving a 
jet aircraft, in which two persons were killed. 

@. (By Miss Barnes): Did that airplane crash 
on the Base? 

A. It did not. It crashed off the reservation, 
and, for the information of the Court, parts of that 
aircraft landed in the front yard of a very isolated 
ranch. 


@. Approximately, from that map, where did 
that crash land? 

A. It occurred in this general area here (indi- 
eating). 

Q. All right. Now—— 

The Court: That is in the upper part of the pad- 
dle north of the heavy black line, as shown on Ex- 
hibit 3, Enclosure 2? 

The Witness: Yes, sir. 

Q. (By Miss Barnes): All right, Colonel Akers, 
where did Major Popson spin in with the experi- 
mental aircraft? About when did that accident—or 
where did he spin in, in what location ? 

A. I don’t recall the exact date. I assume you 
are referring to an accident in which Major Pop- 
son, one of the test pilots, was killed in an experi- 
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mental aircraft, and he was killed in an area east 
of the Base. [191] 

Q. Is it not true he was killed off of the reserva- 
tion ? 

A. It is not true he was killed off of the reser- 
vation. He was killed east, as I indicated. 

Q. On the reservation ? 

A. On the reservation. 

Q. There was a third accident where, I believe, 
the pilot bailed out, took off from the Air Base? 

The Court: Just mark Popson there. 

The Witness: The area would be very general, 
your Honor. 

Q. (By Miss Barnes): Colonel Akers, was 
there another aircraft from the Air Base lost within 
the same short period of time? 

A. Not to my knowledge. 

Q. An aircraft crashed over near Victorville, 
and the pilot bailed out? 

A. Is that a question? 

Q. Yes, I am asking you. 

A. I assume you are referring to the same arti- 
cle I read in the paper in which there was a pilot 
from the Georgia Base. 

@. Anyway, we will let that go. 

You confine your test flights to the military reser- 
vation ? 

A. No, it is impossible to confine test flights to 
the boundary of the military reservation. 

Q. Is it true, then, Colonel Akers, that as long 
as you [192] don’t confine these test flights to the 
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reservation, that anything that went wrong with 
them could go wrong with them at any place they 
may happen to be flying; is that correct? 

A. Itis a possibility, yes. 

Q. In other words, if a huge chunk of metal 
were apt to fly off, it could have flown off anywhere, 
off or on the reservation, or many, many miles from 
there; is that correct? A. Not entirely, no. 

Q. Why not? 

A. Normally the troubles that develop generally 
develop within a relatively short period of time 
after take-off or during a descent for landing, or 
during a certain portion of the test which might 
tax the engine or air frame parts, or something like 
that; and if that is the case, it is in the vicinity of 
the reservation. 

Q. This airplane that you said lost this huge 
piece of metal, did it land safely back on its place 
of take-off ? 

A. It landed on the lake bed. 

@. It landed on the lake bed, and it was safe? 

A. Yes. 

Q. These all-altitude courses, as you all call 
them, why aren’t they confined to the bases instead 
of going over the town of Rosamond ? 

A. I don’t recall now testifying these were haz- 
ardous. This is an all-altitude speed course, flown 
back and forth [193] to check their speed. 

Q. In other words, you don’t consider that a 
hazardous endeavor ? 

A. Some parts may be, some parts not. 
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Q. But safe enough to go over the town of Rosa- 
mond? 

A. The flight path doesn’t carry them over the 
town of Rosamond. 

The Court: Where is the town of Rosamond? 

The Witness: Inside this loop here (indicating). 

Shall I mark that? 

The Court: No, there is no need to. 

Miss Barnes: I think that is all. 

Mr. Weymann: I have some cross examination. 

The Court: Mr. Weymann, I would like to ask 
one question. 

Looking at exhibit 3, Enclosure 2, I think you 
said about 18 miles from here to here (indicating), 
one loop to the other, is that correct? 

The Witness: Yes, I estimated that would be in 
the neighborhood of 18 miles. 

The Court: It is your statement that this 

Miss Barnes: Are you looking for the one that 
is going over the Wherry Housing, your Honor? 

The Court: No, I am trying to get the distance 
in mind. [194] 
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Q. (By Mr. Weymann): Colonel Akers, do you 
know if it is possible or feasible to take photo- 
graphs of the classified configurations of new air- 
craft from the premises occupied by the defendant? 

The Court: Read that question. 

(The question was read.) 

The Court: You may answer it. 
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The Witness: Yes, it is possible to do so. 

Q. (By Mr. Weymann): And that would con- 
stitute a security leak, would it not? 

A. Well, the danger is not so much in the secu- 
rity leak. It depends on who takes the pictures, and 
what they do with them. We are testing, as I men- 
tioned before, aircraft of the future, and it behooves 
the defense of the country to keep their configura- 
tions, in many cases, and performance, and so on, 
secret and away from anyone who might want to 
usse them for adverse purposes. 

@. And would the operation of a commercial 
flying field within the area of the Base constitute 
any hazard to flying safety in view of the tests be- 
ing carried on? A. It would, definitely. 

Mr. Weymann: That is all, Colonel. 

Miss Barnes: I think J will have to ask the 
Colonel a question on that. [201] 


Cross Examination 

@. (By Miss Barnes): If you could take photo- 
graphs from the defendants’ property, wouldn’t it 
be even more convenient to drive over on the high- 
way running just at the west boundary of the Base, 
which is a public highway, and take your pictures, 
Colonel? 

A. That is possible. However, the law enforce- 
ment officials can control the people on the highway. 

Q. What law enforcement officials? 

A. I would assume the Sheriff, the County 
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Highway Patrol, and other law enforcement officers 
who would have authority there. 

Q. Would you be referring, for instance to the 
head of the Sheriff’s Office at Mojave, who testified 
here? 

A. I was not. I was not referring to anyone in 
particular. 

Q. Regarding small aircraft flying around, isn’t 
it true there are civilian aircraft that land on that 
Base? 

A. That is true. They have a definite route to 
follow to land there. They are under the control of 
the control tower at the Air Base and directions are 
given to them by the air control tower, so they are 
under direct control. 

Q. Have you ever heard, since the time you have 
been there or before you were there, that aircraft 
from the defendants’ field have in any way jeopar- 
dized aircraft from [202] the Air Base? 

A. It depends—— 

Miss Barnes: Say “yes’’ or ‘‘no’’, for once. 

The Court: Let him answer as he desires. You 
can move to strike it out. 

The Witness: It would depend on how your term 
“jeopardized” is defined. 

The Court: ‘‘Jeopardized’’ has a well-known 
meaning. 

Have you any further questions? 

Q. (By Miss Barnes): Have the aircraft ever 
offered to coordinate traffic control with the de- 
fendants ? A. I ecouldn’t 
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Mr. Weymann: Objected to as being immaterial 
and irrelevant. 

The Court: The objection is sustained. 

Miss Barnes: That is all. 

The Court: Colonel, there is one question I want 
to ask. Can you point out on this Enclosure No. 1, 
Exhibit 2, just about where those mud mines are 
that are being worked on? 


The Witness: One qualification, your Honor: 
The mud mines are not being worked now. Opera- 
tion of those mud mines has been stopped some time 
ago. 

They are located in this general area in here (in- 
dicating). [203] 

The Court: Well, I got the impression from the 
testimony this morning that they were now being 
worked, the mud mines were being worked. You say 
that they are not being worked? 


The Witness: Mining operations have ceased as 
of some time ago. The work being done there now is 
the process of filling them back up again. 

The Court: Is this mud used in rotary pumps 
for oi] drilling ? 

The Witness: Yes, your Honor. [204] 
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ealled as a witness on behalf of the defendants, hay- 
ing been first duly sworn, was examined and testi- 
fied as follows: [206] 
The Clerk: State your full name. 
The Witness: Ellis E. Hemsley, H-e-m-s-l-e-y. 
The Clerk: Have that seat. 


Direct Examination 

@. (By Miss Barnes): What is your name, 
Sir? A. Ells E. Hemsley. 

Q. Your address? 

A. Star Route, Box 20, Blythe, California. 

Q. Your present profession ? 

A. I am an operator of a sportsmen’s camp, 
fishing and hunting. 

@. How long have you been operating that 
camp ? A. Since May 1, 1953. 

. Before you operated that fishing camp, what 
was your profession ? 

A. I was Fire Chief at Edwards Air Force 
Base. 

@. How many years were you Fire Chief at Ed- 
wards Air Force Base? 

A. From 16 August, 1944, to April 30, 1953. 

@. During the time that you were Fire Chief, 
did you attend all the aircraft crashes? 

A. No. 

Q. Why not? 

A. Well, there were times when I was on annual 
leave [207] or business trips, where crashes could 
have occurred when TI was not on the Base. 
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Q. If you were on the Base when they occurred, 
did you attend them? Ae Wes) tile’ame 

Q. I want to call your attention to this joint 
exhibit here—I believe it is defendants’ No. 4—do 
you recognize what this map purports to show? In 
other words, does that look like the more or less 
outline of the Rogers Lake, to you? 

The Court: Miss Barnes, that is such a small 
map I have to lean forward to see it. 

Miss Barnes: JI am sorry. 

The Witness: Would you repeat the question, 
Miss Barnes? 

Q. (By Miss Barnes) : Would you recognize 
that, about what that map purports to show? Could 
that be, for instance, Rogers Dry Lake there (indi- 
eating), and this (indicating) Rosamond Dry Lake? 

A. Yes, ma’am. 

Q. Now, you will notice on this map there is a 
green legend down here, and that legend states: 
‘Actual crash locations”. A. “Yesy [208] 

Q. That means those little green dots. Now, 
Colonel Akers testified on the stand that these 
were the exact locations of nine crashes that oc- 
curred on Rogers Dry Lake. Do you agree that 
these marks indicate such crashes? 

A. I do not. 

Q. Why not? Why do you differ with that? 

A. Well, I would have to ask a question, if it 
is permissible. Over what period of time are these 
crashes supposed to have occurred in this area? 

Q. Colonel Akers testified from 1949 to 1952, I 
believe. 
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A. Then my answer to your last question is that 
there were not nine crashes in this area as shown 
on the exhibit, during that period of time. 

Q. Were there any crashes that occurred in that 
area? A. Yes. 

Q. Could you explain them? 

The Court: Well, can you point them out? 

Q. (By Miss Barnes): Could you point them 
out and explain what they were? 

A. Well, there were three crashes that could 
possibly be indicated by these green marks shown, 
such as this one (indicating), a bit off location. L 
take it that this (indicating) is the present runway 
at Edwards Air Force Base? 

Miss Barnes: I believe that is correct. 

The Court: Now, which is the present runway? 

The Witness: This black line? 

Miss Barnes: Yes, that has been testified to, 
that is the present runway. Not the projected, new 
one, but the present. 

The Witness: This (indicating) would be in 
close proximity to one crash. 

The Court: The dot in the upper right-hand 
corner ? 

The Witness: That is correct. 

Any of these three (indicating) would be in very 
close proximity to another, and this one (indicat- 
ing) could indicate the third crash. 

Q. (By Miss Barnes): Were any of those 
erashes fatal crashes? A. Yes. 

Q. Which one? The name of the man flying, 
not the airplane? | 
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A. The crash that occurred in this area (in- 
dicating), Naval Commander Wood, who lost his 
life in the crash. 

@. How did that crash occur? Was it on take- 
off or landing? Will you explain how that crash 
occurred ? 

A. No, it was not take-off or Janding. The air- 
craft was in flight, as we call it, making a pass 
over the lakes. Iixactly what happened to the air- 
craft to cause it to crash I can’t say; but we were 
standing by with our crash trucks, along the west 
boundary of the runway. He was to pass in [210] 
front of us. When he got approximately two miles 
from us, he went on into the lake, crashed into the 
lake. 

Q. Are you quite positive, Chief, that there were 
no more than three crashes, as you stated, and only 
one of them was fatal? 

The Court: I think he has named five. 

The Witness: No, your Honor, I am afraid you 
didn’t understand me. I said any of these three 
could indicate a crash that occurred in this area 
(indicating). 

The Court: Just one of them? 

The Witness: One of them would, yes; and the 
three would be down here (indicating). 

The Court: Now answer Miss Barnes’ question. 

(The pending question was read.) 

The Witness: That is correct. 

Q. (By Miss Barnes): Was one of those 
crashes a taxiing accident that you referred to? 
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A. Yes, the accident that occurred in this area 
(indicating) was simply a taxi run accident. The 
aircraft was not intended to be in flight. 

Q. Chief Hemsley, Colonel Akers testified that 
an accident can happen anywhere. Do you agree 
with that? A. Yes. 

Q. Iam going to ask you the names of certain 
pilots [211] who we knew, and I want you to tell 
about where they crashed. 

I am going to mention Joe Wolfe. Did you see 
that accident? 

A. Yes, I was looking at the aircraft at the 
time of the accident. 

Q. That map is a little small to indicate. Will 
you please tell approximately where that aircraft 
crashed ? 

A. I am a bit confused. I don’t know whether 
I can, Miss Barnes. If you could show me the area 
where the present Wherry Housing sets, I could 
give you a fairly definite location of where the 
aircraft crashed into the ground. 

Q. Instead of bothering with locating it exactly 
on the map, how close 

A. I can tell you this, its impact to the ground 
Was approximately one and one-half miles south- 
east of our Wherry houses. 

Q. Where did Captain Bailey crash? 

A. Captain Bailey crashed on the side of a 
desert butte approximately 25 air miles southeast 
of the reservation. 

Q. Do you remember George Krebbs? 
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A. I don’t believe I place George Krebbs, with 
an accident, that is. 

Q. He was killed in an accident from the Air 
Base, but it was a considerable distance. I wonder 
if you can remember that. [212] 

A. JI don’t recall the accident. 

Q. Pete Sellers? 

A. Captain Sellers’ accident occurred approxi- 
mately 35 miles southeast on Mirage Lake. 

Q. Edwards Air Force Base was named after 
Glenn Edwards, and his life was lost in a test 
flight. Can you tell approximately where he 
crashed ? 

A. Yes. That crash was 7 miles north and 8 
miles west by highway frorm the main base at Ed- 
wards. I may pinpoint thai a little more specific- 
ally. That was just north of Highway 466. 

Q. Where was it in relation to the town of 
Mojave? 

A. I would say it was approximately 15 miles 
east of Mojave. 

@. And off the reservation? 

A. Off the reservation. 

Q. Do you know approximately—Bob Hoover 
bailed out of his ship and let it go, I think. Do you 
know that Bob Hoover did bail out of his ship? 

A. Yes. JI heard of the incident later, but I 
believe I was away at the time and the crash was 
not fatal. I did not pay too much attention to the 
reports that were made by my assistant chiefs. 
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Q. Did the aircraft land on or near the re- 
servation ? 

A. As I recall, it was a considerable distance 
from the [213] reservation. 

Q. Neil Lathrop lost his life in a crash. Did you 
see that, Chief? 

A. I was looking at that aircraft. 

Q. Will you explain how that accident hap- 
pened, Chief, and where he crashed? 

A. Well, to explain how it happened, I can tell 
you what I saw. Major Lathrop had made several 
passes over the main base runway. We were watch- 
ing him quite closely, and, on this final pass, he 
evidently attempted what we call a slow roll, lost 
control of the aircraft, and went into the ground 
approximately one-eighth of a mile west of our 
main runway on the main base. 

Q. Was he practicing for an airshow, or was 
that test work? 

A. I can’t answer that. 

The Court: Don’t take the time with that. 

Miss Barnes: Okay. 

Q. Jarlier in the case I testified as to several 
years at Muroec, and I mentioned incendiary fires 
there. How many incendiary fires, Chief, did you 
have on that base, approximately ? 

A. I would only be able to give an approximate 
estimate but I would place it between 12 and 15. 

Q. Incendiary fires. Was the Officers’ Club one 
of [214] these fires? 

A. That is correct. 
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Q. Did you report it as an incendiary fire? 

A. Well, I endeavored to. 

Q. What do you mean when you say you en- 
deavored to? 

The Court: Well, I don’t think we will take the 
time to go into that. That would call for the con- 
clusion of the witness. 

Miss Barnes: Your Honor, what I am trying 
to prove in this case, as you know, is bad faith; 
and I made an allegation the entire change of the 
base and the runway, which is a very expensive 
and absurd thing to do, was done by Colonel Gilkey 
because I interfered in trying to catch the pyro- 
maniac, and I want to show you and make the 
proof that Colonel Gilkey was doing everything 
under the sun to keep these fires from being known 
as incendiaries, and keep me from endeavoring in 
any way pursuing or capturing this 

The Court: If you can do it in a very short 
time, you may. 

What were you going to say? 

Mr. Weymann: I object to the question, because 
I don’t know what that has to do with the exercise 
of discretion by the Secretary of the Air Force. 

The Court: Miss Barnes may have a few 
minutes. 

Miss Barnes: I will get mght to the point. [215] 

Q. Were you requested to change your report, 
Chief Hemsley ? A. That is correct. 

Q. Who requested you to change your report? 

A. Lieutenant Colonel Rau. 
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Q. Who was he? 

A. He was the Executive Officer to the Base 
Commander. 

Q. Who was the Base Commander? 

A. Colonel 8. A. Gilkey. 

The Court: The Court doesn’t see the applica- 
tion of this to the matter before the Court. Proceed 
with some other matter. 

Mr. Weymann: I haven’t made any objection to 
this line of testimony because I didn’t want to take 
the time. 

The Court: Let me see those two maps. 

(Documents handed to the Court.) 

The Court: Did you know a gentleman by the 
name of Popson? 

The Witness: No, I did not know him. 

The Court: You did not know him? 

The Witness: No sir; that happened since I was 
at the base. 

Miss Barnes: I would like to ask him one other 
question. 

Q. When an aircraft takes off of the air base at 
Muroe, is it customary to take off into the wind? 

A. Yes, ma’am. 

Mr. Weymann: Just a moment, please. I don’t 
believe this witness is qualified to answer technical 
questions. He testified as a fire chief, not an aero- 
nautical expert. 

The Court: Well, Mr. Weymann, I don’t know 
whether that would require an expert or not. I 
should think not. A man who is there all the time 
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and sees them,—whether it is a requirement might 
be a different thing. 

Do they take off into the wind? 

The Witness: Yes, sir. 

Q. (By Miss Barnes): And what is the direc- 
tion of the prevailing wind? 

A. The direction of the pape wind at Ed- 
wards Air Force Base? 

Q. Yes, sir. 

A. Approximately 90 per cent is from the north- 
west. 

@. Regarding the runway that is up close to 
the north base, that I was indicating to Colonel 
Akers, do you know that runway? Do you know 
of a runway up at the north end of the base? 

A. The north base? 

Q. Yes. A. Yes. 

Q. What direction do they take off there? 

I will frame that differently; I will state exactly 
what [217] I want to know. 

Do they take off from that base there, and is the 
flight path directly over the Wherry Housing? 

A. That is correct. 

Miss Barnes: That is all. 

The Court: Any cross examination? [218] 


ee Ee EF 
(Witness excused.) 


The Court: Call your next witness. 


Miss Barnes: Your Honor, we have quite a 
few witnesses that I would like to have testify. I 
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know how busy the Court is, and I know you have 
got things piled up ahead. 

IT spoke to Mr. Weymann this morning when I 
first came in, and asked him if he would stipulate, 
if it would be agreeable to vour Honor, if I could 
take depositions, and have the transcripts made up 
to be sent to you on this case for your considera- 
tion. That way I can eliminate witnesses here that 
will hold us up in time. 

The Court: Well, we have this case set for trial 
and you have had to take two days out of the time 
the Court allotted. I would like to finish with the 
testimony either today or tomorrow. 

Miss Barnes: Then in that case, your Honor, 
would it be agreeable to you if I took depositions 
of some of these witnesses with the presence and 
consent of Mr. Weymann? He so stipulated I could 
do so this morning. If you want that, then we 
[221] could put the depositions in the case, and 
you would have a chance to review them at your 
leisure. 

The Court: How many witnesses do you have? 

Miss Barnes: Approximately 16, your Honor. 

The Court: Are they all in the court room? 

Miss Barnes: Most of them, yes. They have been 
here, some of them, since the opening day, and 
some have gone to Los Angeles and returned. 

I would like to bring out the most important 
ones now, more or less out of order possibly, but 
I thought rather than 

The Court: Well, if you take depositions,— 

Miss Barnes: I don’t want to lose the chance to 
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have them testify, your Honor, on account of I am 
trying to prove bad faith, which I believe I am 
going to do, and I wouldn’t want any little jigsaw 
piece of testimony that belonged in there and fit 
into the picture to be neglected. [222] 
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Mr. Weymann: I have no further witnesses, 
your Honor. 
The Court: What did Miss Barnes say? 


(The record was read.) 


The Court: And conclude the matter now? 

Miss Barnes: If I could still take the deposi- 
tions on some of the others. 

The Court: Well, I wouldn’t want to take up 
the time 


Miss Barnes: I have witnesses that have been 
waiting several days. I would like to have you 
hear one especially. I have one that will only take 
three minutes on the stand, and the other will take a 
hittle longer. 

The Court: Mr. Weymann, if you have no ob- 
jection, the Court will hear those witnesses’ testi- 
mony, and you will take the depositions of the 
others. 

Mr. Weymann: Those two witnesses? 

The Court: Yes. 

Miss Barnes: Mr. Stubbs. [224] 
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LUCIEN Q. STUBBS 
a witness called on behalf of the defendants, hav- 
ing been first duly sworn, was examined and testi- 
fied as follows: 
The Clerk: State your full name, please. 
The Witness: Lucien Q. Stubbs. 
The Clerk: Have a seat, Mr. Stubbs. 


Direct Examination 

Q. (By Miss Barnes): Your name, Mr. Stubbs? 

A. Lucien Q. Stubbs. 

The Court: How do you spell the first name? 

The Witness: L-u-e-i-e-n Q. 

Q. (By Miss Barnes): Your profession? 

A. I work for the Government. 

Q. Are you connected with the Muroc School 
District ? 

A. Iam Clerk of the School Board. 

Mr. Weymann: I can’t hear what the witness is 
saying. 

The Court: Mrs. Buck, read the question and 
answer. 

(The record was read.) 

Q. (By Miss Barnes): You say you are Clerk 
of the School Board. Are you a voting member of 
that Board? A. Yes. 

Q@. <And that is an elective office, is it not? Are 
[225] elected to that Board ? 

A. Ordinarily it is, but I was appointed because 
of the death of someone else, Mr. Grimm. 

Q. How long have you held that position? 

A. Three years, I think. 
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Q. Do you know the defendants in this case? 

A. Very well. 

Q. How long have you known the defendants? 

A. Approximately 18 years. 

Q. How many children go to the school in the 
Housing area of the Air Base? 

Mr. Weymann: Objected to. Immaterial, ir- 
relevant to any of the issues. 

The Court: Objection overruled. You may an- 
swer. 

The Witness: I have some figures; I have the 
numbers here. 

The Court: Don’t you know approximately? 

The Witness: May I present it to you (indicat- 
ing a document) ? 

Miss Barnes: Let him check his figures. 

The Witness: Okay. There is 695 elementary ; 
and there is 231—I don’t have my glasses—in the 
high school. 

Q. (By Miss Barnes): How many of these 
children live in the Edwards Air Force reserva- 
tion, other than the Wherry Housing Project? 

A. I would again like to present this to her. I 
don’t have my glasses. 

Miss Barnes: He can’t read it without his 
glasses. 

The Witness: 71 Edwards, 72 Boron, 88 Mojave. 

Q. (By Miss Barnes): Do JI understand that 
there are children brought down from the town of 
Mojave, going to school at the Wherry Housing? 

A. There is, yes. 
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Q. You stated the figures. And those children 
are brought every day from Mojave in the school 
bus; is that correct? 


A. State buses, yes. 

Q. And children come from Boron, too? 
A. Yes. 

Q. Are they brought in State buses? 
A. Yes. 

Q. 


Is it true they are going to try to build a 
new high school in Mojave? 

Mr. Weymann: Your Honor, the question calls 
for the conclusion of the witness. 

The Court: Objection sustained. 

@. (By Miss Barnes): How long do you think 
this condition will go on, these children being 
brought [227] 

Mr. Weymann: Calling for a conclusion of the 
witness. 


The Witness: I can’t answer that. 

The Court: Sustained. 

Q. (By Miss Barnes): How near is the school 
to the present main runway of the air base? 

A. Any answer I gave would have to be ap- 
proximate. 

The Court: Approximately how close? 

Lhe Witness: I would say threesandiva, limit 
miles. 

Q. (By Miss Barnes): Would you say, Mr. 
Stubbs, that there are more children actually com- 
ing to school in the high school at that Housing 
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than there are that live there at the Wherry Hous- 
ing or at the air base? 

Mr. Weymann: Objected to. Incompetent and 
irrelevant. 

The Witness: I couldn’t answer. 

The Court: Objection sustained. 

Miss Barnes: Okay. 

Q. Who operates these schools? 

A. The State. 

Q. Does the State own land in that area? 

Mr. Weymann: Objected to as irrelevant and 
immaterial. 

The Court: Objection sustained. 

Miss Barnes: Your witness, Mr. Weymann. 

Mr. Weymann: No questions. I move to strike 
the [228] testimony of this witness as having no 
bearing whatsoever on the good faith of the action 
of the Secretary and Assistant Secretary of the 
Air Foree in determining the necessity for the 
acquisition of the subject property. 

The Court: Well, upon that basis, the motion is 
granted. 

Miss Barnes: Your Honor, we have also the 
motion for immediate possession, and the witnesses 
have been interwoven back and forth, and Mr. 
Weymann has claimed that the defendants’ prop- 
erty and life is in jeopardy; and I think we are 
showing that they are bringing school children 
right into the area and that airplanes have actually 
crashed closer to them than to the defendants’ 
property. 
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The Court: That is a part of the immediate 
possession. 

Miss Barnes: But that is charged—— 

The Court: It may remain in for that lmited 
purpose. 

Have you any cross examination? 

Mr. Weymann: No cross examination. 

(Witness excused. ) 
Miss Barnes: Mr. Hook. 


HOWARD ARTHUR HOOK 
a witness called on behalf of the defendants herein, 
having been first duly sworn, was examined and 
testified as follows: 
The Clerk: State your full name. 
The Witness: Howard Arthur Hook. [229] 


Direct Examination 

Q. (By Miss Barnes): What is your name? 

A. Howard Arthur Hook. 

Q. What is your address? 

A. 471 Sycamore Road, Santa Monica Canyon, 
Santa Monica, California. 

Q. What is your profession ? 

A. Iam employed by the Civi] Aeronautics Ad- 
ministration as Chief of the Air Force Subdivision, 
for the Western region. 

Q. And what does the western region consist of? 

A. The eleven most westerly states. 
~ Q. You are in charge of eleven most westerly 
states for the air force, is that right? 
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eeeithet is» right. 

Q. Mr. Hook, how long have you been in the 
C.A.A.? That is the Civil Acronautics Adminis- 
tration ? pe Sincon1928: 

Q. Since 1928? As Dhatyiswngiat, 

@. Have you always been in charge of air ports, 
or have you held other capacities? 

A. No, I have held other jobs in the C.A.A., 
some higher and some lower than my present job. 

Q. Were you ever at the head of the regional— 
what is [230] that title? 

A. Yes, I was regional administrator for what 
used to be region six of the C.A.A., which com- 
prised California, Arizona, Nevada and Utah. 

Q. During that time, have you been a member 
of any governmental committees or committee, or 
special boards? ie Yes, a number: 

Q. Were you a member of the governmental 
committee known as the Interdepartmental State 
Traffic Control Board? 

A. J was a member of a governmental com- 
mittee or subcommittee of a governmental com- 
mittee of the Interdepartmental Air Traffic Con- 
trol Board. 

Q. Will you tell us, in your own words, the 
functions and duties and authorities of that Board? 

A. The Board was created by Executive Order 
of the President to examine into and endeavor to 
work out problems of use of air space, not only as 
to aircraft but as to other things which might 
affect the operations of aircraft, such as gunnery. 
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The various services, the military, the Navy, Air 
Force, the problem there, which is aircraft prob- 
lems, would come before the Board for determina- 
tion. 

Q. What was your position on that Board, sir? 

A. Iwas the Chairman of that Board, for about 
four years. 

Q. What position in C.A.A. did you occupy at 
the time? [231] 

A. Regional Administrator for the four south- 
west States. 

Q. What was the status of civil aviation in 
California in 1944 and 1945? 

A. Immediately after Pearl Harbor a defense 
zone 150 miles wide was created along the west 
coast. In 1944 and 1945, that defense zone still ex- 
isted. 

In the beginning, or shortly after Pear] Harbor, 
scheduled air lines were permitted to fly on flight 
plans carefully monitored by C.A.A. facilities, but 
personal flying and all forms of aviation other than 
—forms of civil aviation other than the scheduled 
carriers were brought to a stand still until it was, 
just little by little, permitted to start up again. 

Q. Were some civil airports in the defense zone 
allowed to function for other than scheduled air 
lines? 

Mr. Weymann: I will have to object to that 
question. 

The Court: The Court will sustain the objection. 

Q. (By Miss Barnes): Mr. Hook, during these 
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various operations, as they began to open up, were 
aircraft allowed corridors, in other words, desig- 


nated spots for flying? Ae Yes, 
Mr. Weymann: Same objection, if the Court 
please. 


The Court: Same ruling. You don’t need to an- 
swer. [232] 

Q. (By Miss Barnes): Are you familiar with 
the Barnes Airport near Muroc? 

A. In a general way. I have never been on the 
field, but my personnel have inspected it a number 
of times. 

Q. Do you have a map of that field? 

A. I have a sketch, what we call a facility 
record sketch, which is made out for each airport 
in our region and is kept up to date by recurring 
inspections. 

The sketch also, on the reverse side, lists essential 
information concerning the airport. 

(Document exhibited to counsel for plain- 
tiff.) 

Miss Barnes: I would like to have that marked 
for identification, your Honor. 

The Court: Are you going to ask him any ques- 
tions about it now? 

Miss Barnes: Yes. 

The Court: Well, if you are, you may proceed 
without having it marked. 

Miss Barnes: I am trying to shorten this testi- 
mony up. There is something more important here. 

The Court: Just let it be marked for identifica- 
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tion as Pancho Barnes’ Exhibit No. 8. It may be so 


marked for identification. 
The Clerk: Exhibit 8. [233] 


(The document referred to was marked as 
Pancho Barnes’ Exhibit 8 for identification.) 


Q. (By Miss Barnes): Do you remember any 
matter pertaining to this airport coming before the 
I. A. f. C. B. while you were Chairman? 

A. Yes, I remember you applying to the 
I. A. T. C. B. for permission to operate the airport 
again, or for civil aircraft to operate at and into 
your airport, even though it was in the 150-mile 
defense zone. 

The Court: Miss Barnes, most of the time you 
get right to the point, but this time you are de- 
laying. 

Miss Barnes: Well, this ties in with some of the 
earlier testimony, in the story I was telling at the 
first part of the case the other day when we were 
in court. 

The Court: Just ask the pertinent questions. 

Q. (By Miss Barnes): Did I have to take ac- 
tion before the Board, and make a special request, 
and call a special meeting to foree the opening of 
my airport? 

A. There were two meetings of the subcommit- 
tee which discussed your airport. The first one was 
August 22, 1944; and the subcommittee voted to 
reopen your airport, subject to coordination of traf- 
fic patterns between you and the Commanding Offi- 
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cer of the Muroc Air Base, so that there [234] 
would be no confliction. 

At that time the subcommittee did not have the 
authority—it did not have final authority. It made 
its recommendations to the parent board in Wash- 
ington. Its recommendations were forwarded and 
were approved by the parent board September 8, 
1944. However, the Administrator of the C.A.A. did 
not designate the airport after the Board in Wash- 
ington had voted to do so, and—I am not sure—my 
recollection is that there was some objection made 
in Air Force quarters, but I have found no corre- 
spondence. 

The Court: Well, was the airport reopened 
finally ? 

The Witness: Yes, sir. 

The Court: And was it done at Miss Barnes’ 
request ? 

The Witness: It was. 

The Court: Do you want to ask him any further 
questions ? 

Q. (By Miss Barnes): How much later was 
that? About what date was that reopened ? 

A. Immediately after October 2, 1945. 

Q. Had other civilian airports opened before 
that? 

The Court: I don’t care about going into a com- 
parison. 

Miss Barnes: Discrimination, your Honor. 

Q. Mr. Hook, you have testified that vou han- 
dled these airports for eleven states. After the New- 
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ark, New Jersey incident, there was a special com- 
mittee that set the standards [235] for all airports, 
I believe, as a result of that accident. 

Could you testify what those standards are? 

Mr. Weymann: Objected to, incompetent and ir- 
relevant. 

The Court: Objection sustained. 

Miss Barnes: I would like to make an offer of 
proof, your Honor. 

The Court: You may make your offer of proof 
on that point. The Court, in the Court’s opinion, 
has admitted the only point which would seem to he 
material, that is, that the airport was closed and 
was reopened, and reopened upon your request. 

Miss Barnes: The offer of proof I wish to make 
is this: that the Air Force is now saying that I am 
in a dangerous position even from the new runway 
which isn’t built yet, and are trying to remove me 
from my premises in thirty days, from an airport 
the Colonel said wouldn’t be finished until Decem- 
ber, 1954, I believe. 

Now, the defendants’ property and airport is well 
over three miles past the end of that runway, even 
if it were completed by that date in 1954; and these 
rules that we set out show a very definite space—at 
the end of the runway a half-mile clear way, and 
two miles over sparsely populated ground, and then 
after that they have no designation. 

The defendants’ property is far beyond even any 
reconmendation made by the Board. [236] 

The Court: That is a matter of argument you 
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are making now, but you have made your offer of 
proof. 

Q. (By Miss Barnes): How many airports are 
there in Los Angeles County? 

Mr. Weymann: Objected to as being incompe- 
tent and irrelevant. 

The Court: That would seem to be a preliminary 
question. 

Mr. Weymann: All right. 

The Witness: Would you please repeat the ques- 
tion? 

(The question was read.) 

The Witness: At present there are 16 civil air- 
ports in Los Angeles County. 

Q. (By Miss Barnes): How many were there in 
1940, approximately ? 

A. I don’t have the figures for 1940, but in 1930 
there were 59 in Los Angeles County, and in 1946 
there were 42. 

Q. Does the Civil Acronautics Commission think 
that—when I say “Greater Los Angeles’’, would 
you consider, Mr. Hook that the Antelope County 
in general] is considered a part of the Los Angeles 
area from the airport standpoint? 

A. Yes. Depending on the size of the commu- 
nity, naturally, the service area of the community, 
I would consider that would extend out of Los An- 
geles, oh, 80 or 90 miles. 

Q. Do you consider that the loss of civil air- 
ports in the Los Angeles area is harmful to the de- 
velopment of civil [237] aviation. 
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Mr. Weymann: Objected to, immaterial, calling 
for the conclusion of the witness, and no bearing 
whatsoever. . 

The Court: I believe he is in a position to an- 
swer that question. 

Mr. Weymann: It has no bearing on the issues 
Inene 

The Court: It is sustained on that ground. 

The Witness: The Civil Aeronautics Adminis- 
tration 

Mr. Weymann: Just a moment. 

The Witness: Excuse me. 

Miss Barnes: I would like to make an offer of 
proof on that to your Honor. 

Civil aviation has been losing its airports, as Mr. 
Hook has just testified, at an alarming rate. I asked 
him if he considered it was harmful to them. What 
I am trying to prove is that the Air Force is trying 
to put another airport out of existence. 

I will ask him a different question. 

Q. Mr. Hook, do you consider that it is an 
alarming thing that so many—TI will ask you first 
does the losing of airports crowd the other civilian 
airports to more than capacity standards? 

A. The Civil Aeronautics Administration is ex- 
tremely concerned over what is happening, particu- 
larly in the vicinity of the large metropolitan areas. 
We are currently [238] working in Los Angeles 
County, for example, endeavoring to get them to 
establish a county-wide system of public airports 
to replace other airports fast going out of existence, 
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due to economic pressure of real estate and so on. 

Q. Do you know whether Palmdale has been 
shut down to private pilots? 

Mr. Weymann: That is objected to. 

The Court: The objection is sustained. 

Miss Barnes: J want to make an offer of proof, 
your Honor. I can show by the closing down of 
Palmdale to private pilots, they have nowhere left 
to go except the defendants’ field, and therefore 
eausing great hazard to life, when a little airplane 
ean’t get into Los Angeles because of bad weather, 
and they have nowhere to go, if our field is shut 
down. To give them a chance—it is really a ques- 
tion that affects life. It may be a great many 
private pilots, because they have no place to go, will 
try to get in when they shouldn’t. 

Mr. Weymann: I may say, your Honor, that in 
the event of any emergency landing, I have never 
known of any airfield, even a military airfield, that 
would deny permission to land in the case of emer- 
gency. 

The Court: Have you any further questions? 

Q. (By Miss Barnes): Is it true that C.A.A. 
for some years has fostered [2389] a national sys- 
tem of airports, not only for common carriers, but 
also other segments of aeronautics, such as personal 
flying and flight training? 

Mr. Weymann: I object to that, incompetent and 
irrelevant. 

The Court: Objection sustained. 

Q. (By Miss Barnes): Why has the C.A.A. 


372 EL. S. McKendry, et al., vs. 


(Testimony of Howard Arthur Hook.) 
financially assisted in the development of airports? 

Mr. Weymann: Same objection. 

The Court: Same ruling. 

Q. (By Miss Barnes): Do you consider that 
Barnes Airport is an asset to civil aviation? 

Mr. Weymann: Same objection. 

The Court: Well, the objection is overruled. You 
may answer. 

The Witness: As I mentioned before, the Civil 
Aeronautics Administration is quite concerned with 
the lack of small airports, or airports for small air- 
eraft operation. When one goes out of existence we 
do our best to work with communities, counties, ete., 
to establish one before the other one goes out. 

I would say that any airport which is used ap- 
preciably in this heavy air traffic area, which is the 
Los Angeles complex, [240] I would hke to see 
something else built before others go out. To that 
end I would say that if the military require the 
land where that airport is, I hope another can first 
be established somewhere in the general vicinity. 

Mr. Weymann: I will stipulate that these are 
pictures of the defendants’ property, but I will not 
stipulate that they may be received at this time, 
because that goes entirely to the question of value, 
and this is neither the time nor place to determine 
that. 

Miss Barnes: We have value to consider in the 
bad faith of the appraisal on the declaration of 
taking. 
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Mr. Weymann: The pictures won’t help on that. 

Miss Barnes: They will give the idea. 

The Court: I am of the opinion that those pic- 
tures would be not admissible on that point. That 
would be at the time of the trial. 

Miss Barnes: Well, can I put them in for iden- 
tification, and they are still part of the case? 

The Court: You may mark them for identifica- 
tion. 

Just take the pictures and mark them as Pancho 
Barnes’ Exhibit No. 9, I think it is. 

The Clerk: 9 will be the next number. 

The Court: Mark all the pictures the one ex- 
hibit number. Just give them to the Clerk. 

(A group of pictures was marked as Pancho 
Barnes’ Exhibit No. 9, for identification. ) 

The Court: The Clerk has marked that entire 
group as Pancho Barnes’ Exhibit No. 9 for identi- 
fication. [243] 
fe SS BO ae 

HAROLD ALLERSMEYER 
a witness called on behalf of the defendants, having 
been first duly sworn, was examined and testified 
as follows: 

The Clerk: State your full name. 

The Witness: Harold Allersmeyer. 

The Clerk: Spell your last name. 

The Witness: A-1-l-e-r-s-m-e-y-e-r. 


Direct Examination 
Q. (By Miss Barnes): What is your address, sir? 
The Court: What is your last name? 
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(Testimony of Harold Allersmeyer.) 
The Witness: Allersmeyer. 
(By Miss Barnes): What is your address? 
Box 217, Mojave. 
What is your profession? 
Sanitarian. 
For whom? 
Kern County Health Department. 
How long have you been in that position? 
Six years. 
What are your duties? 
Inspection duties, and all the duties relating 
to sanitation under the laws of Kern County. 


POPOPOrPOPS 


Q. Do you know the defendants in this case? 

A. I do. 

Q. For how long have you known them? 

A. Approximately five and a half or six years. 

Q. Does the County of Kern issue licenses to 
operate hog ranches? A. They do. 

Q. Do you inspect the defendants’ hog ranch 
from time to time? A.» edo: 


Q. Would you recognize this as the license is- 
sued by Kern County for the defendants’ hog 
ranch? A. It is. 

Miss Barnes: JI would like to offer that for 
identification and have it marked. 

The Court: Letvitebe marked 

Mr. Weymann: We will stipulate the defendant 
has a license to operate a hog ranch. 

The Court: as Pancho Barnes’ Exhibit No. 
11 for identification. 

(The document referred to was marked 
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(Testimony of Harold Allersmeyer.) 
Pancho Barnes’ Exhibit No. 11 for identifica- 
tion.) [252] 


Q. (By Miss Barnes): Do you know of another 
hog ranch on the same road between the defend- 


ants’ ranch and Rosamond ? A. I do. 
Q. Does it have a license? 
A. No, ma’am. 
Q. Why not? 
A. Because it is on military property. 
Q. Do you know about how many hogs there 


are there? 

A. I have no idea, Miss Barnes. 

Q. Is it a large number of hogs, or a small 
number of hogs? 

A. There are numerous hogs. 

Q. Several hundred ? 

A. Less than several hundred, probably. I would 
say 150 or so, perhaps. I have not seen all of them. 

Q. Why don’t you have jurisdiction over that? 

A. Beeause it is on a military establishment, 
and I have no jurisdiction. 

Q. Isn’t it located on the same road the defend- 
ant’s property is? ae MSs 

Q. Does the Air Force lease the property to this 
man? Do you know? 

A. Apparently. It is listed—it is labelled as 
[253] Air Force property. 

Miss Barnes: That is all. 

The Court: You may stand aside. 


(Witness excused.) 
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Mr. Weymann: I move to strike the testimony 
of the witness as incompetent and irrelevant and 
having no bearing on any of the issues on trial be- 
fore the Court. 

Miss Barnes: This is a very pertinent thing; 
and I want to make an offer of proof, that if it is 
dangerous for us to have a hog ranch and our other 
businesses on the ranch we do have, but a short 
distance down the road, how can the Air Force turn 
around and rent a hog ranch to another man and 
let him operate there, and say it is dangerous for 
us? 

The Court: The Court will consider the motion. 

Miss Barnes: Now, on the witnesses, you wanted 
me to point out the other witnesses. 

Mr. Hank Coffin—if you would stand up, Mr. 
Coffin—I want to take his deposition. Do you want 
me to tell what I can prove? 

The Court: No. You understand this testimony 
is to be confined to the question of bad faith. 

Mr. Weymann: That is right. 

Miss Barnes: That would be a bad faith question. 

The Court: And no other questions will be sub- 
mitted to [254] the witness. 

Miss Barnes: And Mr. Don Dwiggins, of the 
Los Angeles Daily News. 

Constable George Hodges of Mojave. 

Mr. Koch, J. F. Koch, who has a ranch close to 
us at Muroe, in fact, closer to the base than we are. 

Mr. Eddie Hatcher, Detective Sergeant of the 
Arson Department of Los Angeles County. 

Mr. Gibby Brush, of the Los Angeles Daily News. 
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Miss Marry Ellen Masters, and her mother, Mrs. 
Martha Masters. 

And Lieutenant Colonel A. I’. A. Kluever, who is 
not in the court room. 

The Court: These are the witnesses whose 
depositions you wish to take, and there will be a 
limitation upon the questions to be asked, that they 
will refer entirely to the question of bad faith. 

Miss Barnes: Yes, your Honor. 

The Court: And no other questions will be 
asked. 

And will you and Mr. Weymann agree upon the 
time for the taking of the depositions? 

Mr. Weymann: Yes. Of course, I would hke to 
have that as quickly as possible, as the cireum- 
stances of our office will permit. 

The Court: Yes, I understand. 

Miss Barnes, is that understood? [255] 

Miss Barnes: Yes, your Honor, it is. 

May I address the Court with a short closing 
speech, which I would hke to have made if we 
finished the case? 

Mr. Weymann: I would have to reply to that, 
and I think until the matter stands submitted 

Miss Barnes: I would like to make a speech 

The Court: Do you want to argue the case after 
the witnesses have testified,—— 

Miss Barnes: Yes. 

The Court: ——or would you like to submit it 
without argument. 

Miss Barnes: JI would like to argue it, and I 
would like to make a speech out of order right now. 
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I will do it very quickly. 

The Court: No, I am afraid it 

Miss Barnes: I will do it real quick. 

The Court: I don’t want you to make a speech 
until you conelude. 

Miss Barnes: Can I include a copy and mark 
it for identification, so you can see it? 

The Court: No, I won’t look at it until after 
you have finished. 

Miss Barnes: I want it in the record. [256] 

Ge GP ey ay aS 
Tuesday, February 23, 1954. 10:00 a.m. 

Mr. Weymann: These supplemental affidavits— 
there has been no answer filed under Rule 71 (a), 
which requires that the only pleadings filed by the 
defendant should be an answer. There has been no 
answer filed in this proceeding. 

It is true I told the defendant that her time to 
answer would be extended, at the time service was 
made. No answer [283] has been filed. 

The Court: Did you tell Mrs. Barnes she did not 
have to file an answer within twenty days? 

Mr. Weymann: I did. 

The Court: When does that time expire? 

Mr. Weymann: Oh, until notice to answer. 

The Court: Then you still have to give her 
notice to answer? 

Mr. Weymann: I suppose I do. These proceed- 
ings have been going on, she filed the petition for 
partial withdrawal, and then filed these various 
motions. I think on the face of it, the supplemental 
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amendment to motion to set aside declaration of 
taking and to vacate and set aside ex parte judg- 
ment proves my very contention of bad faith on the 
part of the defendants. 

One point I want to emphasize. Mrs. Barnes 
spoke of three appraisers coming there and using 
the same tape measure and taking the same pic- 
tures. Your Honor well knows that is a common 
practice of appraisers. 

The Court: I don’t believe that is proper to 
argue at this time. 

Mr. Weymann: Very well. 

The Court: That is for examination at the time 
of trial. 

Mr. Weymann: That is correct. But I again 
urge my motion that the only isssue before the 
Court is that of just [284] compensation. We have 
been held up now for six months in obtaining 
possession of this property, and the question of 
whether it is necessary to acquire this property is 
not a judicial question, and certainly not a ques- 
tion for this defendant to determine. 

The Court: You say it has been held up six 
months, and now it occurs for the first time, as far 
as I know, in the testimony or by an admission of 
one of the attorneys that you had extended Ms. 
Barnes time to answer. 

Mr. Weymann: That is correct. 

The Court: That time has not yet expired? 

Mr. Weymann: That is right. But we moved for 
an order of possession August 27th. 

Miss Barnes: September 9th. 
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Mr. Weymann: That was when the motion came 
io 

The Court: The Court will take a recess and I 
will look over the proposals. 

(A short recess was taken.) 

The Court: It seems to the Court when this 
matter was before the Court previously that there 
was an express stipulation, or at least an expressed 
statement by the Court that this matter would be 
heard at a later time for the purpose of supplying 
affidavits of certain named persons, and nothing else 
would be presented. Was that not agreed upon, 
Mrs. Barnes? [285] 

Mrs. Barnes: Your Honor, it was agreed, and 
stipulated by Mr. Weymann and myself in front of 
yourself, that I might take depositions and they 
would be incorporated. 

The Court: And wasn’t there the statement the 
Court would not consider anything but the new 
depositions to be presented? Do you reeall that? 

Mrs. Barnes: No, it was simply there was not 
time in court to proceed with the witnesses on hand, 
and it was stipulated that I might take the deposi- 
tions. 

The Court: The reporter we had then has died. 
What is your recollection ? 

Mr. Weymann: That is correct, the defendant 
took the testimony of six witnesses, and I believe 
the depositions of nine other witnesses were taken 
in Los Angeles, and they were filed in this pro- 
ceeding. 

The Court: Wasn’t the statement made by the 
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Court that nothing more would be presented, ex- 
cept the hearing of those depositions ? 

Mr. Weymann: I don’t recall. 

The Court: I don’t either, but I think that was 
it. I thought this matter was continued for that 
purpose only, but [ am not sure. 

Mr. Weymann: I have no recollection. 

The Court: We cannot rely upon the reporter, 
because the reporter is not here. The Court has not 
had time to [286] consider these offered amend- 
ments. 

Mr. Weymann: I have just had an opportunity 
to read them this morning. 

The Court: I have not had time to consider your 
motion. 

Mr. Weymann: And I also have a motion to 
make with respect to the depositions. 

The Court: I was going to suggest that the 
depositions may now be presented, and the Court 
will take these motions under advisement, the mo- 
tions made by Mr. Weymann and Mrs. Barnes. 

Mrs. Barnes: I believe the clerk of the court 
has all the depositions and the exhibits with them 
in the file of the court. They were all mailed in by 
the court reporter. 

The Court: Do you have them, Mr. Eiland? 

The Clerk: Yes, I do have the depositions here. 

Mr. Weymann: I would like to make a motion. 
I move that these depositions he suppressed on the 
ground there is nothing contained in any of them 
which directly or indirectly contains any testimony 
as to any act of the proper anthorized officer of the 
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Air Force, the Secretary or Assistant Secretary, 
which impugns his good faith or indicates any act 
which is arbitrary or capricious, and in that con- 
nection I would like to put the defendant upon in- 
quiry and ask her to state to the Court whether or 
not there is anything in any of those depositions 
which contains any testimony as to [287] any act 
of the Secretary of the Air Force, or the Assistant 
Secretary. 

The Court: Well, the Court will now ask Mrs. 
Barnes in regard to that. You may answer that. 

Mrs. Barnes: Yes, indeed I will, your Honor. As 
to anything the Secretary or the Assistant Seere- 
tary of the Air Force did, their particular and per- 
sonal actions, within those depositions, it is true 
that we do not refer to them in any of the testi- 
mony which is given by them. They were not pre- 
sent and their actions were not questioned. 

However, I asked Mr. Weymann who the As- 
sistant Secretary of the Air Force was now and he 
said ‘‘I don’t know,’’ and those people, the Secre- 
tary and the Assistant Secretary, they change; even 
during this case there is a new Secretary of the Air 
Force. 

The situation exists, your Honor, when an agent 
or subordinate acts, the Secretary or Assistant Sec- 
retary are liable for any and all of the actions that 
take place, from his office and under his office, and 
while we cannot expect to say they did this or did 
that, the acts of their agents are the only way 
which we have to determine their actions. A Secre- 
tary sitting in Washington, or Assistant Secretary, 
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or any big government official, is very, very busy. I 
doubt they read a little piece of paper about a con- 
demnation suit. I doubt very much if the Assistant 
Secretary that signed [288] that, Mr. Huggins, 
ever read that. It is a routine thing; they rely on 
agents. While we don’t say a Secretary did a cer- 
tain thing, we say he did it because he is relying 
naturally on the data given by his subordinates. 
Consequently the case is in bad faith from the start 
to the end, and we will show that in the depositions, 
that because of bad faith they removed the air base, 
just for the purpose of running a runway in our 
direction. It is in those depositions, and we have 
one of the colonels who drew the master plan. [289 | 
Ce gS SS Ry 

In this testimony, it might interest your Honor, 
in those depositions that we made, you remember 
the Court here, your Honor asked the question of 
Colonel Akers while he was on the stand, asked if 
those mud mines were operating at the other end 
of the runway, as we have shown on the map. You 
asked if those mines were operating and Colonel 
Akers told you they were not. He went on to say 
the only activity was the back fill. 

There is testimony of five witnesses who described 
the [290] operation of the mines. Furthermore, we 
have brought in the bid of the U. S. Engineers, 
which is a bid calling for refilling, and the hid to 
refill is not now let, and one of the items in the hid 
is that Mud Mine No. 1 will go on operating until 
September 1954; the operation of the mud mines 
buildings are not to be moved until January 1955; 
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and the filling in and completion of work on the 
mud mines will not occur until June 1955. 

Now, those things we have to know, your Honox. 
And in the record these officers, particularly Colonel 
Akers has really violated the sanctity of his oath, 
telling you things definitely not the fact. 

Mr. Weymann: I object, your Honor. 

The Court: You may reply. 

Mrs. Barnes: Also they brought these maps into 
court. There has been a great deal of discussion 
of the maps, your Honor. I have shown they are 
not the same maps they produced. That is a dis- 
puted point, your Honor, but why couldn’t they 
bring in the same maps? 

The Court: You are arguing the entire case. 

Mrs. Barnes: As far as these depositions that 
we took, which were stipulated to, your Honor, I 
need those depositions in court, because some of our 
most interesting facts came out in. them. They are 
in those depositions, your Honor. [291] 
ome 

The Court: I think the Court will deny the gov- 
ernment’s motion to suppress the affidavits, and you 
[294] may proceed in the manner indicated hereto- 
fore. 

Mr. Weymann: Very well. 

The Court: You may present the affidavits now. 

Mr. Weymann: The depositions ? 

The Court: Oh, yes, the depositions; I misspoke 
myself. 

Mr. Weymann: I understand your Honor desires 
them read into the record ? 
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The Court: Yes, they should be read into the 
record. 

Mrs. Barnes: The whole thing? They are all 
printed nicely. They are by a court reporter, you 
know, and are very neat. 

The Court: There may be objection to some. 

Mrs. Barnes: Oh, I see. O.K., your Honor. 


Again, your Honor, we have three motions, the 
motion to dismiss, the motion to set aside and vacate 
the ex parte judgment, and a great many witnesses 
do testify on all three subjects. 

The Court: The Court will consider them as appli- 
cable to whatever they refer to. [295 | 
Ce en 

The Court: Well, you be seated on the wit- 
ness stand and read it, and Mr. MeKendry may read 
the questions if you wish. 

Mrs. Barnes: Jules F. Koch. 

The Court: These were taken pursuant to the 
agreement ? 

Mr. Weymann: That is correct. 

The Court: You may ask the first question, and 
you may answer. 

(The deposition of Jules F. Koch was [296] 
thereupon read, as follows, Mr. McKendry read- 
ing the questions, and Mrs. Barnes reading the 
answers) : 


DEPOSITION OF JULES F. KOCH 
‘“@. Will you please state your name and resi- 
dence ? 
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(Deposition of Jules F. Koch.) 

“fA, Jules F. Kock, J-u-l-e-s F. K-o-e-h, Route 1, 
Box 273, Laneaster, California. 

“Q. And your profession. 


“A. Rancher. 
“@. Do you own property in the vicinity of the 
Edwards Air Force Base? “A. Ido. 


‘*Q. Wiull you state whereabouts it is.” 

The Court: Was this one of the deponents you 
named at the last hearing of court? 

Mrs. Barnes: Yes, your Honor. He stayed right 
here in Fresno. 

“Q. Will you state whereabouts it is. 

“A. Do you want the legal? 

‘“Q@. Well, you may as well give the legal. 

‘A. Section 34, Township 9, North, Range 10 
West, San Bernardino Base Meridian, Kern County, 
east one-half of the west one-half and the west one- 
half of the east one-half, comprising approximately 
320 acres, more or less. 

“Q. Physically, in relation to the base, how close 
is that to the present air base line?” [297] 

The Court: Do you have an additional one I 
might follow ? 

Mrs. Barnes: I think we do, your Honor. This 
is the Court’s copy. (Handing.) 

The Court: I think the last question begins at 
line 21. 

(Defendants reading :) 

“Q. Physically, in relation to the base, how close 

is that to the present air base line? 
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(Deposition of Jules F’. Koch.) 

“A. One-quarter of a mile, approximately, east 
of the east fence of the reservation as its exists now. 

“Q. Don’t you mean west? 

‘““A. Or west, I should say. Pardon me. West 
of the west line or the west fence of the reservation. 

“Q. What sort of business is conducted there on 
your ranch ? 

“A. In one building I have a bar and a restau- 
rant in a portion thereof, and a furniture store in 
the other portion. 

““@. What are the ranch activities? 

‘fA. Cattle, hogs, hay and grain. 

“Q. Do vou have any sporting events there, such 
as hunting, and so forth? 

“A. Yes, I have some duck ponds; I have 11 
duck ponds for private duck shooting. 

“@. Is your place under any condemnation by 
the United States Government at this time? 

“A. Not at this time, no.” [298] 

Mrs. Barnes: Now, Mr. Weymann, do you want 
to play your part? You say ‘‘Objected to as imma- 
terial.” 

The Court: Mr. Weymann will make the objec- 
tion. 

Mrs. Barnes: The only thing is, your Honor, 
there was a great deal where they brought out the 
maps. 

The Court: Just proceed with line 19, please. 

(Defendants reading :) 
“Q@. I am going to show you some photographs 
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(Deposition of Jules F. Koch.) 
made of some maps or enclosures which were in 
court on October 27 or October 30th, I guess. 

“Mr. Weymann: Could we see them? 

‘‘Mrs. Barnes: You have seen them, I presume. 
You made them. These are identified as joint ex- 
hibits, I believe, and the judge put them in as joint 
exhibits. 

‘‘Mr. Weymann: ‘Two, three and four. 

“Mrs. Barnes: Oh, yes, two, three and four. They 
were later named as joint exhibits. It doesn’t mat- 
ter, but I remember that is the way they were 
put in.” 

The Court: Begin at line 7. 

(Defendants reading:) 

“Q. Do you recognize the general outline as you 
see it there? To the north here is Mojave, and here 
is Lancaster. “A. Yes. [299] 

“@. And would you say 


‘“A. TI can recognize the delineated area there. 

“@. Would you say your property is within that 
area ? “A. ©eS. 

‘*@. You see where this is listed ‘Military res- 
ervation’ ? "EH 2 Megs = 

““@. Has the government made any attempt to 
make you an offer for your property?” seca 

““Q. On September 9th in Fresno, September 9 
of 1953, Colonel Akers was on the witness stand 
and I asked him a question as follows: 

‘Q. In fact there is other property in the same 


7 
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(Deposition of Jules I’. Koch.) 
vicinity that isn’t owned by the government, is that 
correct ? ‘A. Ido not know. 

‘The Court: Is it in the runway portion, the 
other property ? 

‘The Witness: Which other property, your 
Honor? 

‘The Court: Owned by other persons? 

‘The Witness: Yes, sir. There is other property 
in the runway area. Whether or not all the other 
property has been acquired or [300] not is a thing 
I do not know.’ 

“Mr. Koch, is your property under condemnation 
at this time?” 

The Court: Mr. Weymann. 

(Defendants reading:) 

“Mr. Weymann: It is under condemnation.’ 

“Mr. Koch, is your property under condemnation 
at this time? “A. It as: mot, 

“@. Have they ever made vou an offer for your 
property ?” 

Mrs. Barnes: Mr. Weymann made a remark. 

The Court: There is no objection being made 
now. 

Mrs. Barnes: Go ahead, Mac. 

(Defendants reading :) 

“Q. All right. Will you please answer the ques- 
tion. 

‘‘A. They made me an offer this past week. 

“Q. Since I have seen you? 

“A. Since I have talked to you. 
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(Deposition of Jules F. Koch.) 

“‘Q. Have they never filed any condemnation 
papers against you? “‘A. No. 

“Q. How long have you lived there, Mr. Koch? 
How long have you owned the ranch? [301] 

“A, I have had title to it since 1940, I believe 
It ase 

“Q. Is there a pubhe road in the vicinity of your 
ranch, a county road? 

“A, Yes. It fronts south of my pioven it is 
my south boundary line. 

“Q. Is there a main county highway adjacent 
to your property on the east side of your property ? 

Nee eae’ 1s: 

“Q. That would be designated as what? What 
is that? 

‘‘A, The Kern County map has it designated as 
Redmand Road, otherwise known as Lancaster- 
Muroe Road. 

“Q. What direction does that run? 

“A. It runs north and south. Also, it is desig- 
nated as 120th Street East in the County of Los 
Angeles. 

‘“Q. My. Koch, was that property ever zoned by 
the Kern County Planning Commission, do you 
know? ‘CA. It was. 

“Q. Will you please explain what happened re- 
garding that.’’ 

Mrs. Barnes: And Mr. Weymann objected. 

“Mr. Weymann, I will make an offer of proof 
on this: When the Air Force—and which I mean 
to prove ” (302) 
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The Court: Do you want that read, Mr. Wey- 
mann ? 

Mr. Weymann: No. 

The Court: Read at line 17. 

(Defendants reading): 

““@. Will you please answer the question, Mr. 
Koch, if you can remember it. If not, the reporter 
will read it back to you. 

“A. The Kern County Planning Commission 
did zone that area at the instigation of the legal 
officer there by the name of Major Walter Horlick. 

“Q. Were you put to a great deal of concern 
and trouble in getting a license there? Did you 
have to take steps? 

“A. I was. I had to take steps before the 
County Board of Supervisors that I was issued a 
use permit for the development of my property 
there. 

“Q. Did that entail much trouble?” 

The Court: Now, that objection is sustained. Do 
you make that objection? 

Mr. Weymann: I renew that for the purpose of 
the record. I will renew all the objections I have 
heretofore made. 

The Court: The objection is sustained. Do not 
read the answer. Begin at line 8. 

(Defendants reading): [3803] 

“Q. What steps did you go through to be able 
to obtain this use permit?’ 

Mrs. Barnes: Well, I will stipulate everything 
about the trouble in the zoning there be not read 
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in here because it would simply be following out 
the objection. 

The Court: Then you skip down to where? 

Mrs. Barnes: ‘The only thing, I would like to 
reserve the right to have in the government did go 
around 

The Court: Well, you don’t need to go into it. If 
there is something you want to present at a later 
time you may. Where will you skip to in the dep- 
osition ? 

Mrs. Barnes: Well, I would lke to go to line 25, 
page 9. 

The Court: You may ask the question. 

Mrs. Barnes: “Q. Do you know anything about 
the operations of the California Central Airlines in 
regard to the Edwards Air Force Base?’ 

Mr. Weymann objected here again, your Honor. 

The Court: The objection is sustained. 

Mrs. Barnes: Do I make an offer of proof later, 
your Honor? The only thing is here in the record. 
Could I tell you? 

The Court: Just read your offer of proof, line 5. 

Mrs. Barnes: ‘‘Well, I am going to make an 
offer of proof on that: I run a flying field on my 
[304] property and had two airlines, one the Pana- 
mint Airlines and one the Desert Airlines, both 
operating from that field and running up to Inyo- 
kern, Los Angeles to Inyokern vicinity; and Cali- 
fornia Central Airlines wished to use my field, but 
the Air Force talked them out of using my airport, 
which is a licensed and proper airport and I op- 
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erate other airlines off of it, and made a deal with 
the California Central Airlines to operate off of the 
air base.’’ 

I asked him to show the letter and tickets to 
prove that they did that in order to stop the opera- 
tion of my own field. 

The Court: Are you reading the next question? 

Mrs. Barnes: No. 

(Defendants reading): 

““@. Now, Mr. Koch, I am going to show you 
here a letter addressed to yourself. Would you 
read that letter into the record. Can you see it? 

“A.” This is from ‘‘Headquarters, 6510th Air 
Base Group, Edwards Air Force Base, Edwards, 
California. 21 December, 1951. 

“Mr. J. I. Koch, Route 1, Box 2738, Lancaster, 
California. 

‘‘Dear Mr. Koch: [305] 

“Reference is made to our conversation relative 
to your use of the California Central Airlines facili- 
ties. I regret to inform you that the privilege af- 
forded you in the past must be continued. Our 
higher headquarters has indicated——’’ 

Mr. Weymann: Doesn’t it say ‘‘discontinued 2” 
You read ‘‘continued.”’ 

Mrs. Barnes: Thank you, Mr. Weymann. 

‘“‘T regret to inform you that the privilege af- 
forded you in the past must be discontinued. 

“Our higher headquarters has indicated, in writ- 
ing, that the agency must be limited to patronage 
by Base personnel only.”’ 
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And that is signed by “C. A——”’ 
The Court: Kurpiewski, Major, Air Base Group 
Commander. 
Well, the Court will take a recess at this time. 
The next question will be on line 9, page 10. 
The Court is now in recess, until 2:30. 
(Thereupon, at 12:00 o’clock noon, a recess 
was taken until 2:30 o’clock p.m. of the same 
day.) [306] 


%* * & & * 


(Defendants reading) : 

‘‘Q. Did you receive that letter, Mr. Koch? 

eel cad, 

“Q. And until you were stopped from riding on 
that [3808] airline, did you ride that airline? 

‘fA. Yes. 

‘‘@. Is this an airline ticket and time schedule 
attached to the letter? 

A. ditat is rehts 

“Q. Was that your own ticket stub? 

“Ay “That istaiglate 

“Q. From where to where did you ride that 
airline ? 

“A. The Lockheed Air Terminal, Los Angeles, 
to Muroe. 

“Q. Do you know, is that a public franchise 
line, public carrier? 

‘‘A. It must have been. I merely walked up 
and bought a ticket. There was no question about 
it. I surmised and supposed that it was a fran- 
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chise line. They certainly wouldn’t have a schedule 
of this type unless there was, I take it.” 

Mrs. Barnes: Pardon me one second, your 
Honor. Should I mention at these various places 
in the deposition which motion these various con- 
versations refer to? 

The Court: Well, I think you should just read 
the deposition, have the deposition read. If there 
is anything you want left out, it is entirely satis- 
factory to the Court to announce you are skipping 
that. Is that correct? [309] 

Mr. Weymann: That is correct. And it may be 
understood that my objection is a continuing objec- 
tion? 

The Court: That is understood by the Court. 

Mr. Weymann: Very well. 

Mrs. Barnes: What I mean is, your Honor, we 
have three main motions. 

The Court: Oh, you don’t need to go into that. 

Mrs. Barnes: This particular airline that they 
stopped, they would not allow them to be on my 
place but allowed them on a secret base. 

The Court: You would have to leave that to the 
Court. If you would read it all without any com- 
ment. 

Mrs. Barnes: That would have nothing to do 
with possession. That would be bad faith in the 
original case. 

Now, we will be reading on page 12, line 15? 

Mr. MecKendry: Yes. 

(Defendants reading): 
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“Q. Mr. Koch, were you in court in Fresno on 
October the 30th, 1953? 

“A. Yes, October 27, 28, 29 and 30, four days. 

““@. Well, the judge was sick for two days. I 
am referring now to the last day in court. 

‘A. I was. 

“@. Which would be the 30th. 

‘“‘T am going to read you from that court [310] 
transcript, Mr. Koch: 

“<The Court: Colonel’—— 

“The Court is speaking and Colonel Akers is on 
the stand. He said, the Court said: 

‘Colonel, there is one question I want to ask: 
Can you point out on this Enclosure No. 1, Ex- 
hibit 2, just about where those mud mines are 
that are being worked on? 

‘The Witness: One qualification, your Honor: 
The mud mines are not being worked now. Opera- 
tion of those mud mines has been stopped some 
time ago. They are located in this general area 
herein (indicating). 

‘The Court: Well, I got the impression from 
the testimony this morning that they were now 
being worked, the mud mines were being worked. 
You say that they are not being worked? 

‘The Witness: Mining operations have ceased 
as of some time ago; the work being done there 
now is the process of filling them back up again.’ 

Do you remember that testimony ? 

“A. Yes, I have a fair recollection of it. 
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“Q. Mr. Koch, have you been over near those 
mud mines lately? [311] 

“A. Yes, I believe I was over there last week. 

“@. Do you know whether or not they are in 
operation ? 

‘“A. They have a number of draglines there 
cleaning out those pits and hauling the mud over 
to the mill. 

“Q. Did you see them doing that? 

“A. Yes. 

“Q. In other words, they are working the mud 
mines; is that correct? 

“Mr. Weymann: That isn’t what he said. 

““Q. Well, Mr. Koch, would you say that those 
mud mines are in operation or are not in opera- 
tion? 

“A. Well, I said that they were cleaning the 
pit there and separating the good material and 
hauling it over to the mill. You can construe that 
as only one thing, I would say. ; 

“Q. Did you see any backfilling going on? 

“A. No. 

“(. Did you see any indication of work to make 
any backfill? “ee Now? 

Mr. McKendry: The next question is page 15, 
line 17. 

The Court: J didn’t hear that remark. 

Mr. MeKendry: Pardon me. The next ques- 
tion is page 15, [312] line 17. 

The Court: Very well. 
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(Defendants reading) : 

“Q. Mr. Koch, have you had occasion lately to 
drive between we, the defendants’ property, and 
Rosamond, California? 

ON esme Oh, yes: 

“Q. What is the state of the county highway 
between Rosamond and the defendants’ ranch? 

“A. Well, when you say ‘state of the highway,’ 
I would like to know what you are referring to. 

“Q. Well, did the road from Rosamond use to 
run from Rosamond directly by the defendants’ 


property ? ‘fA. It did. 
‘‘Q. Has another road been cut into that county 
road? ‘‘A. There has been. 


‘‘Q. When it was cut into the county road, did 
it cut off the road to the defendants’ property? 

“A. It didn’t cut off the road, but it doesn’t look 
to me like the job was ever completed. The new 
road was cut into it, but there was a bad detour 
made on county-road property there and it hasn’t 
been.completed or if it will ever be completed, that 
[313] I don’t know. 

“@. Well, would it be necessary for a person, 
yourself, for instance, driving from Rosamond to 
the defendants’ property, to go out into the desert 
alongside of the highway to get back onto the Kern 
County road? 

“A. That is on the detour, yes. 

“@. In other words, you have to leave the pave- 
ment and detour to get back onto the highway 
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again to get to the defendants’ property, is that 
correct ? ma That is Tight” 

The next question is page 17, line 23: 

“Q. Do you know who General Holtoner is, Mr. 
Koch? “A. Yes. 

“(Q). Who is he? 

‘fA. The commanding officer of the Edwards 
Air Force Base. 

“@. Did you ever hear General MHoltoner 
threaten to bomb the defendants? “A. I did. 

“Q. Did he mention what he was going to bomb 
the defendants with? “A. Yes, he did. [314] 

“@. What was it? 

‘fA, A napalm, he called it. 

“@. Napalm bombs? 

“A. Napalms. I don’t know whether it is a 
bomb or what it is. Napalm. 

“@. Do you remember approximately when he 
made that threat? “fA. No. 

“Q. To refresh your memory, would that have 
been approximately the 26th of last February? 
Could that have been then? 

“A. Well, it could have been, if that is the time 
that you served a subpoena on him, and that is 
the date that this all oceurred.”’ 

Mrs. Barnes: I think that finishes that particu- 
lar deposition. 

The Court: Very well. 

Mr. Weymann: Now, if the Court please, I 
move to strike the deposition of Mr. Koch as read 
into the record, on the grounds it is entirely incom- 
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petent, irrelevant and immaterial as bearing on the 
good faith of the Secretary, or Assistant Secretary 
of the Air Force in making the determination to 
take the subject property. 

The Court: You may step down, Mrs. Barnes. 

Mrs. Barnes: I would like to make an offer of 
proof. [315] 

The Cowt: As to this matter? 

Mrs. Barnes: Yes, just what he said when he 
objected to it. 

Mr. Weymann: If the Court please, I understood 
the purpose was to read these depositions into the 
record. 

The Court: That is what it was. 

Mr. Weymann: So I think an offer of proof is 
entirely out of order. 

The Court: Yes, it would be. There is no evi- 
dence before the Court except that contained in 
the depositions. 

Mr. Weymann: That is correct. 

The Court: And the Court has permitted you to 
read all portions that you deemed to be material. 
The Court will take it under advisement for the 
present. Now, you may proceed with your next 
one. 

Mrs. Barnes: This is the deposition of—Mr. 
Eiland, may the Court have the copy of the dep- 
osition of George W. Hodges, taken on behalf of 
the defendants, on Tuesday, November 17, 1953, at 
800 Federal Building, Los Angeles? 

Mr. Weymann: The same objection to this, and 
all subsequent depositions. 
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The Court: It is understood you make the same 
objection to each and all of the depositions. 

Mr. Weymann: That is correct, your Honor. 

The Court: I have it. [3816] 


DEPOSITION OF GEORGE W. HODGES 
Mr. McKendry: On page 2, line 9. 
(Defendants reading) : 


“Q. What is your name, Mr. Hodges? 

“A. George W. Hodges, H-o-d-g-e-s. 

“Q. What is your profession, Mr. Hodges, and 
residence ? 

“A. Mojave, California. 

“Q. Your profession ? 

“A. I am constable of the Mojave Judicial Dis- 
trict,” 

And the next question is page 7, line 14: 

“Q. Constable Hodges, have you had occasion 
lately to drive on the road from Rosamond that 
extends to the defendants’ property? 

““hwes] have. 

“Q. Do you know if that is a county road? 

GA.” Mes: 

“Q. Has there been any break or obstruction 
on that road that you know of? “A, owes 

“Q. Do you know approximately how long that 
road has been obstructed ? 

‘“A. I couldn’t be positive as to that. It has 
been a considerable length of time. But as far 
as giving you an exact time I couldn't. 

“Q@. In going from the defendants’ property, 
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[317] in going from Rosamond to the defendants’ 
property at this time, what is the necessary pro- 
cedure ? 

‘‘A. Well, you have to detour where the inter- 
section of the new Edwards and Rosamond Road 
comes in for a considerable distance out into the 
desert, before getting back on to the old Muroc- 
Edwards Road. 

“Q. If you were a guest attempting to get to 
that ranch, would you consider it difficult to find 
your way? ‘Age Miesee 

Line 23, same page: 

“@. I want to read to you from the transcript 
of that case.”’ 

The Court: At what place is that? 

Mr. McKendry: Line 23, page 8. 

The Court: You may proceed. 

(Defendants reading) : 

““Q. I want to read to you from the transcript 
of that case. Colonel Akers is the witness upon 
the stand at the time, and the Court asked him this 
question : 

‘The Court: Colonel, there is one question I want 
to ask: Can you point out on this Enclosure No. 
1, Exhibit 2, just about where those mud mines are 
that are being worked on? [318] 

‘The Witness: One qualification, your Honor: 
The mud mines are not being worked now. Opera- 
tion of those mines has been stopped some time ago. 
They are located in this general area here. 

‘The Court: Well, I got the impression from the 
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testimony this morning that they were now being 
worked, the mud mines were being worked? You 
say that they are not being worked? 

‘The Witness: Mining operations have ceased 
as of some time ago; the work being done there 
now is the process of filling them back up again.’ 

Did you hear that testimony, Colonel Hodges? 

“A. Well, I believe I did, but whether I was 
in court all the time, whether I could pinpoint that 
special testimony, I don’t know. 

‘*Q. Well, do you have any knowledge as to 
whether or not those mud mines are being worked? 

“A. Well, I had occasion to go out to the mud 
mines Monday, yesterday, and I went inside the 
big plant—well, I went to the buildings, and I con- 
tacted the people there and found out that the man 
I was looking for wasn’t there. But there was, I 
think, three or four big truck loads of mud that 
passed me going out of there loaded in the trucks, 
and there was plenty of mechanics and staff around 
[319] the buildings there at first; but as far as 
going out on the lake and seeing where they were 
getting the mud from, I don’t know. But they 
were hauling the mud out of there. 

“Q. Did you see any indications of a backfill 
going on at that time? ‘een a” 

Mrs. Barnes: Your Honor, that completes the 
deposition of Mr. Hodges. 

The Court: The same motion? 

Mr. Weymann: The same motion, your Honor. 

The Court: It is under advisement. 
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Mrs. Barnes: Mr. Eiland, will you find there the 
deposition of John Holt, which was taken here be- 
eause Mis. Buck took it; it was right here at the 
court. 

The Court: You may sit down, Mrs. Barnes. 

Mr. McKendry: It will be on page 2, line 21. 

The Court: That is the deposition of John Holt? 

Mr. McKendry: Yes. 


DEPOSITION OF JOHN HOLT 
(Defendants reading): 

“@. Will you please state your name, sir? 

‘fA. John Holt. 

‘‘@. And would you please state your address? 

‘fA. 540 Fourth, Arvin, California. 

‘*Q. What is your position? [320] 

“‘A. Chairman of the Board of Supervisors of 
Kern County. 

“Q. How long have you held that position ? 

‘‘A. Approximately three years.’’ 

And continuing on page 3, line 20: 

“Q. As well as being Chairman of the Board 
of Supervisors, you are also the supervisor in charge 
of that district which is the same district in which 
the defendants live and where the Edwards Air 
Force Base is situated, are you not? 

cA. Dhateis aiehtt 

“Q. And which district is that, Mr. Holt? 

cA. “Nery 2.”’ 

Continuing to page 7, line 4: 

“Q. You have mentioned, Mr. Holt, that you 
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had talked to both Colonel Akers and Colonel Elvin. 
Did they tell you what roads they were building 
within the territory which would be taken in in the 
expansion program of the Air Field? 

‘‘A. Yes, they discussed the general program of 
the proposed roads, particularly speaking, about 
the north-south road leading from 466 to the road 
leading into Rosamond, where they are building up 
this road going through the Wherry Housing proj- 
ect; and at the time this road is constructed it 1s 
their [821] intention to turn the road over to the 
County and then the County abandon the other 
roads within the reservation, of course with the 
understanding that the legal aspects must be taken 
eare of as it goes along. 

“It is impossible for the County of Kern to aban- 
don any road except under the due process of law. 

“Q. When you speak of abandoning roads, speci- 
fically did they mention any particular roads to be 
abandoned ? 

“A. Yes, that was that portion that this new 
road would replace. 

“Q. And where would that road be? 

“A. Well, I can mention—I understand what 
you mean. It does go by your place. That was a 
portion of the road that was meant to be aban- 
doned. 

“@. Do I understand you to say that they 
offered to trade this other road to the County for 
your abandoning the road that goes by the defend- 
ants’ property ? 
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“A, Yes, you could say that that would be the 
gist of the conversation. After the road, of course, 
was improved and certain processes of law take 
place, of abandonment, that was the intent. It 
was agreed after these processes of law would take 
place that [322] would take place, we would accept 
the new road and the County would abandon the 
other road. 

‘““Q. Was it agreed that the County would then 
take upon themselves the expense of maintaining 
this other road? 

‘“‘A. Yes. The new road you speak of? Yes. 

‘“‘Q. Have Colonel Akers or Colonel Elvin or 
any other Air Force officer notified the County, to 
your knowledge, about cutting into this road that 
goes by the defendants’ property? “A. No. 

“Q. Have the officials that we just mentioned 
contacted the County and asked permission to cut 
off this road ? 

“A. No, not to my knowledge they haven’t.’’ 

Continuing, your Honor, to page 9, line 8: 

“Q@. Mz. Holt, what would be the usual pro- 
cedure when they cut into a road? 

“A. Well, I think by State law, to my knowl- 
edge anyone that wants to intersect into a State 
or Federal road, or even a County road or city 
street, must make the proper application to en- 
croach upon the road, and perhaps have sypecifica- 
tions approved as to the standards of the particu- 
lar road. 

“Q. Who would that application be made to? 


it 
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“A, It would be made to the Road Commis- 
sioner of the County. 

“Q. Do you know if the Road Commissioner 
has ever had an application such as that made to 
him? 

‘‘A. Well, I inquired, of course, as to that, when 
IT heard the road had been cut into, and no appli- 
eation had been made. 

““. On the County road situated just to the 
west of Rogers Dry Lake, do you know if a hangar 
has been located, situated, under the process of 
construction, right in the middle of a County road, 
or approximately, in other words, where it was 
intersecting a County road? 

“A. Well, that came to my knowledge when the 
contractor approached the Board of Supervisors, 
stating that he had a contract with the Army to 
build such a structure, and that this work had to 
be done immediately. 

“We, the Board of Supervisors, did not acknowl- 
edge that such a building would be constructed, 
but, wanting to cooperate with the Army, we turned 
our back on the situation as it is today, and of 
course today the building is on County property, 
but it is with our knowledge and approval. 

“Our reasoning on this is that the Army does 
[324] have a bypass or detour around this location, 
and the general public’s welfare is taken into con- 
sideration.”’ 

Continuing, your Honor, to page 13, line 8: 

The Court: To what page? 
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Mr. MeKendry: Page 13) line 8; 

“Q. Would you say, Mr. Holt, that the County 
roads are running much closer, by a question of 
miles, to the military reservation, than the defend- 
ants’ property—than where the defendants’ prop- 
erty is situated? 

“A. Are you speaking of the enclosed area, the 
enclosed gate or area? 

“Q@. Yes. 

‘““A. Yes. Now, of course, the County roads do 
run very closely to the main gate of the reserva- 
tion, or administration buildings. 

‘““Q. It is true, also, that the County roads paral- 
lel the west portion of the military reservation, 
running north and south? 

‘‘A. Yes, there is a road, you might say, that 
bisects through, running from 466 to the County 
line, the Los Angeles County line.”’ 

Mr. McKendry: That completes the deposition 
of Mr. John Holt. [325] 

Mr. Weymann: The same objection, your Honor; 
the same motion to strike. 

The Court: The Court will take it under advise- 
ment. 

Mrs. Barnes: Mr. Eiland, the deposition of 
Arnold F. A. Kluever. 

Mr. McKendry: This is the deposition of Arnold 
A. F. Kluever, taken on Thursday, November 19, 
1953, on behalf of the defendants. 

The Court: A. F. Kluever or F. A.? 

Mrs. Barnes: Arnold F. A. That is correct. 
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It is a misprint on our copy. Your Honor, you 
have a corrected copy; we do not have. I believe 
the Colonel corrected it later. 

The Court: Proceed. 

Mrs. Barnes: So you may find it 

The Court: It will not make any difference; it 
is the same man. 

Mrs. Barnes: Yes. It may be in some of the 
testimony, but you will see by your copy. 

Myr. McKendry: Page 2, line 24: 


DEPOSITION OF ARNOLD F. A. KLUEVER 
(Defendants reading): 

“Q. Will you state your education, Mr. Kluever ? 

“A. How far back, college? 

“Q. Well, your general training and college 
[326] education. 

“A. Well, I had four years of a five-year course 
at Lowa State College at Ames, Iowa, in General 
Engineering and Electrical Engineering.”’ 

The Court: Did he testify here? 

Mrs. Barnes: No, your Honor. This is on dep- 
osition. 

(Defendants reading) : 
in General Engineering and Electrical En- 
gineering, majoring in Technical Journalism. I 
ran out of money at the end of four years so I 
didn’t finish the five-year course. 

“From there I went to C.C.C. duty as a Second 
Lieutenant in the Field Artillery Reserve four and 
a half years ‘i 

Lhe Court: It says two and a half years. 


ce 
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Mis. Barnes: You have a corrected copy. Ours 
says four years. 

The Court: Should it be two and a half years? 

Mrs. Barnes: Your copy is correct. 

The Court: Two and a half. 

Mrs. Barnes: Yes. 

(Defendants reading): 

“Then to the Air Force Flying Cadet School, 
and graduated from there in October of 1938, and 
I have been in the Air Force ever since until my 
[327] discharge on 5 May of this year. 

‘While in the Air Force I spent one year in 
a graduate course in Meteorology at M.1.T. in 
Cambridge, Massachusetts, and I had a two-year 
course in Engineering Sciences at the Air Force 
Institute of Technology at Wright Field, and a six 
months’ course in—I will get the right title—it is 
Air Installation Engineering course, and then I also 
had the regular courses at Gunter Air Force Base 
at the Communications Electronics Staff Officers’ 
School and at the Air Command and Staff School 
at Maxwell Field, Montgomery, Alabama. 

“Q. Did you at any time specialize in meteor- 
ology, have special training in that? 

“A. I had that the year we took the full year’s 
course of one-hundred and four credits at M.L.T. 
in seven and a half months. There were four Air 
Force Officers, four Navy Officers, and the balance 
of the class was cadets. That was the first year 
they had commissioned cadets directly from the 
course as Second Lieutenants in Weather Service, 
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and I spent three years as Staff Weather Officer. 

“Q). Did you ever serve at the Air Base at 
Muroe, California? [328] 

“A. TI was sent out to Muroe Army Air Field 
in February of 1946. I arrived there, I think it 
was the 9th. 

“Q. Did you have command at that Base? 

‘“‘A. General O’Donnell, Emmett O’Donnell, he 
sent me out there to take command of the base to 
replace Colonel Clarence Shoop who was_ being 
returned to civilian status. And Colonel Gilkey 
was on leave and wouldn’t be there for at least 
three months. So I was to take command of the 
base until Colonel Gilkey’s arrival. After Colonel 
Gilkey arrived I remained as Deputy Commanding 
Officer for four more months, until August 20 of 
1946. 

“@. During the time that you were at the 
Muroc Air Force Base did you draw any plans 
for that Base? 

“A. I drew the original master plans for the 
expansion of the Base, in accordance with the 
directives that started coming from Washington in 
Hebruary of 1946. 

“Q. You were there until those plans were com- 
pleted ? 

“A. I was the only one, except I had the assist- 
ance of two enlisted men in the last two weeks in 
order to help draw up the necessary copies of the 
plans. [329] 

“Q. How many copies of those plans did you 
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take back or what did you do with those plans when 
they were finished ? 

‘CA. We made them up in 12 sets; two copies 
remained at the Muroe Army Air Field, as it was 
known at that time, and ten copies I flew person- 
ally to Wright Field and delivered them to the Air 
Installation Division under the Air Materiel Com- 
mand. That is at Wright Field in Dayton, Ohio. 

“@. Was that plan officially approved? 

“A. It was. 

“@. You are fully discharged from the Govern- 
ment at this time, aren’t you? 

“A. That is right; I have an Honorable Dis- 
charge.” 


Continuing on the same page, at line 23: 

“@. Referring to this original master plan, Col- 
onel Kluever, who instructed you to draw that plan? 

“A. Colonel Gilkey. 

‘“@. Did he as Base Commander at that time 
approve that plan? 

‘fA. He approved the plan and wrote a letter of 
commendation for my work on it. I worked day and 
night and weekends to conclude it, have it finished 
on time. [330] 

“Q@. That is the letter we have just referred to, 
Colonel Kluever ? ‘Shee Tins 

“@. Will you please read that into the record ? 

“A. This is headed, ‘Headquarters Muroe Army 
Air Field, Office of the Commanding Officer, Muroe, 
California. It is dated 15 August, 1946. 


—_ —— 
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‘Subject: Letter of Commendation. 
‘To: Lt. Colonel A. F. A. Kluever, AC,O-22413’ 


—that was my serial number before they changed it 
to a system of regular officers. a 


‘4144th AAF Base Unit, Muroc Army Air 
Field, Muroc, California. 

‘1. It is with pleasure that I extend to you my 
commendation for the excellent work you _ per- 
formed while assisting in the preparation of the 
folder of AAF Basic Information for Master Plan- 
ning of Muroe Army Air Field, during the period 
1 July - 18 August 1946. 

‘2. The many extra hours that you put in during 
evenings and on week-ends denotes a high regard 
for duty and loyalty to this command and the Army 
Air Forces. 

‘°3. A copy of this letter will be placed in your 
201 file. [331] 

‘S. A. Gilkey, Colonel, Air Corps, Command- 


4 puri 
o 
meg. 


Continuing on line 8: 

‘*“™. Colonel Kluever, when this master plan was 
drawn, did it include the taking in of the defend- 
ants’ property in this case? “A, idedidenet?’ 


Continuing on page 8, line 12: 
“Q@. Will you please, Colonel Kluever, and I 
might say to you that it has been discussed about 


414 E. S. McKendry, et al., vs. 


(Deposition of Arnold F. A. Kluever.) 

the moving of the railroad in the case up in Fresno. 
Did you advocate at that time that the railroad be 
moved? 

‘‘A, That was included in my plan, to run the 
railway around the north end of the lake so that 
we would have one continuous runway the north 
and south length of the lake. 

“‘Q. There has also been a great deal of talk 
about the runway which they are starting to con- 
struct and which lies in such a line as it would 
come and be headed towards the defendants’ prop- 
erty. That has been fully gone into. Your general 
east-west runway that you have in the plan, approx- 
imately where did that go?”’ 

The Court: Pardon me. Will you read that, Miss 
Schulke? 

(The record was read.) [332] 

Mrs. Barnes: We are on page 8. 

The Court: Yes, I have it. You may proceed. 
(Defendants reading :) 

“A. It went from Muroc Dry Lake across Rosa- 
mond Dry Lake, and the way I had it laid out they 
would put in a twenty-two mile runway with less 
than 16 inches difference in elevation. The only 
thing they needed to build the runway was waste 
oil. The purpose of the waste oil was to cut the 
mirage down so the pilots wouldn’t land fifty fect 
too high. 

“Q. Now, you have testified that you had special 
training in meteorology and weather. Was this run- 
way laid out with regard to the local conditions? 


| 
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“A, Part of the master plan included one sheet 
in the plan which was the wind rose showing the 
condition of all the winds a0 

Mrs. Barnes: That is wrong the way the court 
reporter has it. It is “rose’’ but it sounds the same. 

The Court: The answer is ‘‘Part of the master 
plan included one sheet in the plan which was the 
wind rose p? : 

Mrs. Barnes: Oh, does it? They have corrected 
your copy then. 

‘<___showing the condition of all the winds aver- 
aged out over the period of the ten previous [333] 
years, and the two runways that I laid out took in 
98 per cent. of all winds during that time. 

“Q. Knowing the terrain there at Muroc, would 
you say that the present runway which would be 
cutting through where the buildings are now at the 
Air Base, and running in the direction of the de- 
fendants’ property, that if that were ever to be lev- 
eled into a flat runway, would that involve consid- 
erable excavation and fill? 

‘‘A. They would have to make it close to, some- 
where around 70 feet or 70 foot cuts through there, 
and wide enough to clear the runways on both sides 
for a thousand feet in the danger zone, and there is 
a danger zone of 1,000 feet difference in elevation 
extending three miles on either end of each of the 
runways that I laid out, which is well under that 
thousand feet. But to lay out a runway the way they 
have it planned now, as you have explained, it 
would involve at least several million dollars’ worth 
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of grading and excavating, not to mention moving 
buildings and throwing away all permanent instal- 
lations presently on the base. 

“Q. I am going to show you a document here 
which is noted as Exhibit 4, I beheve it is noted as a 
Joint Exhibit No. 4 in this case, which is the [334] 
proposed new runway or the runway that they are 
presently attempting to construct. Is that about 
what you had in mind on this testimony you have 
just given? This only shows the proposed runway. 
This is another map which is the same set, from the 
same set of the three maps. This is the present con- 
erete runway in front of the two big hangars and 
here will be the new runway labeled from A to B. 

‘“A. Well, I can show you what I mean. It came 
from this tip down here across here, which missed 
your property entirely, and went to the far end of 
Rosamond Dry Lake, and the danger zones on 
either side of those runways are completely clear in 
all directions. 

‘*Q. How far, approximately, would the runway 
which you drew to the south of the defendants’ 
property missed the defendants’ property? Just ap- 
proximately. 

“A. Well, I don’t see the hospital area on here, 
but the runway that I had laid out missed the hos- 
pital area which is up on top of the hill under what 
was the west side of the Base then, and the highway 
went past there and your property was even further 
north than the hospital area. The runway which I 
laid out missed the hospital area. [335] 
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“Q. Is it correct that that plan would have uti- 
lized all the present buildings on the Base? 

“A. It would, all except the ones that we were 
authorized to tear out, which were called A-huts, 
which had half the roofs off and were unfit for 
habitation. 

‘“@. There are two very large, gigantic hangars 
located there at the Base. Do you know if they were 
intended to be temporary structures or permanent 
structures ? 

‘‘A, Permanent structures and were so classi- 
fied. 

‘‘@. You mentioned that the original master 
plan had been approved by Colonel Gilkey; is that 
correct ? 

‘A. That is right, and then I flew it to Wright 
Field for approval there at the Air Installation Di- 
vision. We had a three day meeting there with rep- 
resentatives from all of the other airfields and Air 
Materiel areas represented under the Air Materiel 
Command, and every one had ten sets of their plans 
there and each of them, each set was reviewed and 
approved there, as far as I know, because after that 
I left Muroe about a week after I flew up there. 
I was transferred back to Wright Field to attend a 
two year school in engineering sciences. [336] 

Q. As far as you know, then, Colonel Kluever, 
the change of plan came after this plan was made, 
and as you can see by the Air Foree maps, which 
were introduced into evidence up at Fresno, that 
would have entirely changed the plan? 
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“A. The only place it fits the plan that I orig- 
inally drew, was moving the railroad around to the 
north end of Rogers Lake there. 

‘‘Q. Then you would say there was a definite 
relocation subsequently made of that runway, of the 
main runway ? ‘‘A. Definitely.’’ 

Mrs. Barnes: Your Honor, that completes Col- 
onel Kluever’s deposition. 

Mr. Weymann: The same motion to strike, your 
Honor; that the opinion of this deponent is of no 
avail to impeach the discretion or determination of 
the responsible officer of the Air Force. Under the 
authority of United States against Meyer, it has no 
bearing on the determination as to what property is 
to be taken. We are not trying the wisdom or the 
feasibility of this determination here; all we are 
trying is the question of good faith. 

The Court: The Court will take it under advise- 
ment. 

Mr. McKendry: The next deposition was of Wil- 
ham H. Coffin, taken on Thursday, November 19, 
1953, on behalf of [837] the defendants. 

Mr. Weymann: What deposition is that? 

Mr. McKendry: William H. Coffin. Starting on 
page 2, line 8: 


DEPOSITION OF WILLIAM H. COFFIN 


(Defendants reading:) 


“Q. Mr. Coffin, will you please state your name. 
A. Wallan» Cont 
“Q. What is your residence address? 
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“A. 2310 North Vermont. 

““Q. What is your profession ? 

‘‘A. Airport operator. 

‘*Q. Are you a pilot? ‘he Nes, 

“(). How long have you been a pilot? 

‘‘A. Since 1924. 

‘‘@. How long have you been operating—I pre- 
sume, of course, you have been operating aircraft 
since 1924, then. * Av Mies. 

“Q. How long have you been an airport oper- 
ator? 

“A. Possibly 734 or ’35. I am not exactly sure. 
It was when I first reached Alhambra. 

“Q. Were you operating an airport on December 


7, 1941? aoe cee | 355) 

‘“*. Where was that? “A. Vail Field. 

‘*. Where is that located in relation to Los 
Angeles? “A. East Los Angeles. 

“@. Was this airport closed due to the war 
emergency ? Kee New 


“Q. Was it closed for the entire duration of the 
war ? “A. No. 

“Q. Approximately when was it first opened ? 

“A, On February 6, 1944. 

““@. When this airport was first opened, were 
paereminy special restrictions? = “A. Yes. 

‘Q. Could you explain those? 

“A. From February 6th, 1944, to June the 3rd, 
we were only allowed to fly in and i 


it says “put’’ but it should be ‘‘out of Vail.’’ 
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The Court: I think the word should be ‘‘out” in- 
stead of “put”, “in and out” it should be, “allowed 
to fly in and out of Vail Field.”’ 


(Defendants reading:) 


: under an authorized flight plan, the flight 
[339] authorization which was given to us by the 
Civil Aeronautics Authority, and in conjunction 
with the West Coast Defense under the command of 
Commander Black. 

““Q@. What was the date, then, that that special 
qualification ended that you have stated there? 

‘“A. Well, on June the 3rd of 1944 we started 
operating right from Vail Field, back on Vail Field 
in a—we had a corridor in the vicinity of Vail 
Field which was assigned to Vail Field, Monrovia 
and East Los Angeles. 

“Q. Were all the airports operating the same 
way at that time? 

“A. Yes, we all opened on that same day for 
student instruction. 

‘Q@. You have mentioned student instruction. 
Was there any other kind of flying? 

‘fA. Oh, yes, we were allowed to continue, of 
course, these flights in and out of the zone, fly 
wherever we chose at that time. 

“Q. Did you do any charter work? 

“A. Yes. The charter work was opened to all 
airports at that time anywhere on their flight plan. 

‘*Q@. And you could fly the passengers or people 
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that wanted to hire the plane could take them; [840] 
is that correct? ‘‘A. Yes. That is correct. 

“Q. Are you at this present time operating and 
running an airport? “A. Yes. 

“@. What is the name of that airport? 

“A. Whiteman Airport. 

““™. Approximately how many airplanes do you 
have on that airport? 

“A. Well, between 200 and 230. It fluctuates 
with the transients. 

“Q. Where is that airport located ? 

‘‘A. Pacoima. 

“(. Is that in the San Fernando Valley area? 

“A. In the San Fernando Valley. 

“Q. Are you acquainted with the defendants’ 


airport? “A. Yes. 
“Q. Approximately how close is it by air to your 
airport ? ‘‘A. Forty miles. 


“Q. Do ships from your airport ever have oc- 
casion to land on account of weather out of the 


area? “A. Yes. [341] 
‘“@. Are they known to sometimes land at the 
defendants’ airport? “A. Yes. 


“Q. Would you consider that the defendants’ 
airport is of necessity to commercial aircraft? 

“A. Yes. I will quahfy that, particularly since 
Palmdale his been elosed for commercial aircraft. 
There is nothing else in that area. 

“Q. I would like to have you qualify yourself. 
For instance, do you hold a CAA license? 
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“A. Yes. 
‘@. What ratings do you hold? 
“A. All ratings, land and sea, single and multi- 


engine. 
“Q. Approximately how many numbers of hours 
do you have in the air? ‘fA. Over ai8s000, 


“Q. Do you have any ground-school ratings? 

“A. Ali@ratings.’’ 

Mr. McKendry: Your Honor, that completes the 
deposition of William H. Coffin. 

Mr. Weymann: The same motion. 

The Court: You make the same motion, and the 
Court will make the same ruling. 

Mr. McKendry: This is the deposition of [342] 
Don Dwiggins, taken on behalf of the defendants, 
on November 19, 1953. 

Mrs. Barnes: In order to cut this short, I have 
taken a little squib out of page 6. 

Mr. McKendry: Page 6, line 1. 

The Court: I am sorry. 

Mr. McKendry: Page 6, line 1, in order to shorten 
it. 

The Court: I understand. On page 6, line 1. Very 
well. 


DEPOSITION OF DON DWIGGINS 
(Defendants reading :) 
“Q. Mr. Dwiggins, do you have occasion to use 
the defendants’ property, the airport on the defend- 
ants’ property from time to time? 
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“A. J have used it frequently in my business as 
a reporter covering aviation stories and disasters. 
J have used it frequently in flying with the privilege 
of a private pilot, not a commercial pilot, although 
I hold a commercial license, several times when I 
was unable to get into Los Angeles due to the 
weather conditions. During those times I have used 
it. 

“Q. Do you feel the defendants’ field is helpful 
to or necessary to private aviation? 

‘‘A. Yes, I definitely do.” 

Mr. MeKendry: Your Honor, that completes the 
portion of the deposition of Don Dwiggins. 

Mr. Weymann: The same motion. [343] 

The Court: The same ruling is made. I think 
the Court will take a recess. 

(A short recess was taken.) 

The Court: Take the stand, Mrs. Barnes. 

Mr. MeKendry: This is the deposition of E. B. 
Hatcher, taken on behalf of the defendants on 
Thursday, November 19, 1953, starting on page 2, 
line 10: 


DEPOSITION OF E. B. HATCHER 
(Defendants reading :) 
“Q. What is your name? 
“A. E. B. Hatcher, H-a-t-c-h-e-r. 
‘‘™. Your residence address. 
‘fA. 3608 Buckingham Road, Los Angeles 16. 
“Q. Your profession. 
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‘A, JT ama detective sergeant attached to the 
main office detective bureau in charge of the arson 
detail of the Los Angeles County Sheriff’s Office. 

“Q. What does your profession consist of, Mr. 
Hatcher ? 

‘“A, Well, I am primarily charged with the re- 
sponsibility of the investigation of all suspicious 
fires that occur within the County of Los Angeles in 
that unincorporated portion patrolled and main- 
tained by the Sheriff of Los Angeles County. In 
addition, I conduct investigations to determine the 
cause and origin of fires within the 44 cities within 
the [344] County of Los Angeles at the request of 
either the Chief of the fire department or the Chief 
of the police department in that city. In other 
words, the only city where we do not conduct an 
investigation 1s the City of Los Angeles. But we 
only conduct those investigations in those other 
cities at the request of the Chief of the fire depart- 
ment or the Chief of the police department. 

“We are also available for the checking of the 
cause and origin of fires on loan to any other county 
or governmental agency. 

“Q. How long have you been doing this kind of 
work? 

“A. I have been in the fire investigation field 
approximately 25 years, of which since September 
the 20th of 1947 I have been in charge of the arson 
detail. 

“Q. Do you know if there has been a great many 
ineendiarv fires around the town of Lancaster? 
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“A. There have been. 

‘*(). Have there been a good many incendiary 
fires around the town of Mojave? 

‘‘A. There were in past years. 

‘“@. Did they have a good many incendiary fires 
on the air base? [345] 

“A. To my knowledge there were three that 
were suspicious on the air base. 

“Q. Chief Hensley testified in Fresno under 
questioning as follows: 

‘Q. How many incendiary fires, chief, did you 
have on that base, approximately ?’ 


Then his answer was: 

‘A. I would only be able to give an approximate 
estimate, but I would place it between twelve and 
fifteen incendiary fires. 

‘Q. Was the officers’ club one of these fires? 

‘A. That is correct. 

‘Q. Did you report it as an incendiary fire? 

‘A. Well, I endeavored to. 

‘Q. What do you mean when you say you en- 
deavored to? 

‘‘Now, the Court interrupted here and was won- 
dering what this had to do with the case. Mr. Wey- 
mann made some objection and then finally the 
Court told me to go ahead. 

‘Q. Were you requested to change your report, 
Chief Hensley ? ‘A. That is correct. 

‘Q. Who requested you to change your report? 

‘A. Lieutenant Colonel Rau. 
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‘@. Who is he? 

‘A. He was the Executive Officer to the air base, 
to the base commander. 

‘Q. Who was the base commander? 

‘A. Colonel S. A. Gilkey.’ 

“Could they have had other incendiary fires than 
you would know about? “A. Oh, yes. 

‘“Q. In other words, you would only know about 
them if you were called in for some reason or be- 
cause that is Kern County you would be brought mm, 
is that correct? “A. That is correct. 

“Q. Is it true that there was a definite suspect 
who was an enlisted man on the air base and who, 
there was a good reason to believe, was the author 
of many incendiary fires? “A. There was. 

‘*@. Was this same suspect seen at the fires in 
the Lancaster area? 

‘‘A. Well, I might explain the answer to that 
question. As a result of an investigation of approxi- 
mately five incendiary fires in the Lancaster area, 
and knowing to my own knowledge during that 
[347] investigation that there were three incendiary 
fires in the town of Mojave, and subsequent knowl- 
edge that there had been at least two suspicious fires 
on the base, to wit, the officers’ club and the non- 
commissioned officers’ club, a check was made as to 
the times and dates when these fires occurred and 
as a result of that check it was noticed that in each 
case the time of the fire was at an approximate 
time that it would take a person coming from either 
Lancaster or Mojave to the base, and also that the 
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fires were at a time when someone leaving Lancas- 
ter at the hours when we had had our fires would 
be on the base. In other words, the time element 
matched up. This resulted in a conclusion that we 
had either civilian or Air Force personnel as a pos- 
sible suspect who was setting these fires on the way 
home after a 2:00 o’clock closing hour of the bars. 


‘“‘As a result of that investigation we received 
permission from my superior, the captain of the 
detective bureau, to proceed to Kern County and 
particularly to Edwards Air Force Base and Mo- 
jave, for the purpose of getting additional informa- 
tion concerning the background of these reported 
suspicious fires. And this was done. It was done al- 
most immediately after an incendiary fire which 
[348] occurred on January the 30th of 1948, at 
4:20 a.m. at the Roosevelt Store in Roosevelt, which 
is shghtly east and north of the town of Lancaster. 
And that fire was the final tie-in with the other 
series of fires which we had had in the immediate 
area.”’ 


Continuing on the same page, line 19: 


““Q. Mr. Hatcher, when did you first know the 
defendants in this case? 


‘fA. Well, I was introduced to the defendants 
in this case, I believe, in the latter part of —I would 
say the latter part of 1947, probably sometime be- 
tween July and September Ist of 1947, when an- 
other investigation took an officer from the Lancas- 
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ter Station to the area of the ranch in question in 
this case. 

“Q. Did you go to the air base and make inves- 
tigations there? 

“A, JI went to the air base to correlate for, con- 
cerning the fires on the base and to advise the com- 
mandant of that base that in our opinion there was 
personnel on the base responsible for the fire, 
and that I felt that the fire hazard of this type of 
individual and on such a base was of vital impor- 
tance to the security of the base itself. 

“Q@. Did you get any cooperation from them? 
What was their attitude? 

“A. Well, I might say this: That on the first two 
visits to the base I was unable to contact anyone in 
authority there. In other words, let’s put it this 
way: I felt in my own mind that the problem which 
we had here deserved only the attention of the com- 
mandant or his executive officer, and I made three 
calls to the base, stating in brief my business to the 
gate officer in the provost marshal’s office, at which 
time information supposedly was relayed to either 
the executive officer or the commandant, and each 
time I was refused admittance to see them. It was 
not until a third try after some telephone conversa- 
tions by this defendant that I was admitted onto the 
base. However, after I was admitted to the base, 
they were very pleased to receive the information 
which I had to give them, and we made arrange- 
ments whereby further investigation would be cor- 
related. But upon a subsequent return to the base 


el 
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to get that information, I received no cooperation 
and to this date, other than—in other words, as far 
as I am concerned, the issue is closed with the later 
apprehension of the suspect in an attempt to set fire 
to the defendants’ property, his arrest on a charge 
not of fire-setting, because it did not [850] go far 
enough to make that charge, and his subsequent 
transfer to the hospital, the Letterman General 
Hospital in San Francisco, and his further dis- 
charge as a schizophrenic under Section 8. But we 
are vitally interested in this man because of his 
pyromaniac tendencies and especially in view of the 
fact that this suspect now resides inside—in Palm- 
dale in Los Angeles County, and also that I have 
received recent information through confidential 
sources that the suspect has——” 


The Court: Did you say “suspect’’ or ‘‘sub- 
ject’’? 
Mrs. Barnes: Yes, it is subject. 


that the subject has tried on several oceasions 
for further civilian work at Edwards as well as at 
Lockheed at the Palmdale Airport. 

‘We ran quite an extensive surveillance of this 
individual at the time when we had three incendiary 
fires in the Laneaster-Palmdale area, at a time when 
he was most likely to be active; to wit, when his 
wife was pregnant. 

‘‘In other words, for the purposes of this record 
I don’t mind telling you that it is the opinion of 
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this person, of myself, that this man, in addition to 
being a schizophrenic is a very bad type of sexual 
pyromaniac. [351] 

‘‘Colonel Sacks: Sexual pyromaniac? 

“The Witness: Now, there are a lot of people 
that do come under that heading, and, Colonel, I 
will be glad to discuss it with you later. In other 
words, where the motive for the setting of the fire 
is purely sexual, and it is a field which has recently 
been opened up and we have quite a bit of research 
on it. That is one of the reasons why I believe— 
and I am just bringing this out now—why at the 
recent fire which the defendant had on her prop- 
erty, there was a request by the Sheriff of Kern 
County for my assistance in the investigation of 
this last fire because of the knowledge I had of this 
suspect and the possibility that this suspect might 
have been the suspect that could have done any 
damage to the ranch of the defendant at this later 
fire. That investigation at the present time has not 
been completed. We are working in conjunction 
with the Kern County Fire Department and the 
Sheriff’s Office in Kern County in the investigation 
of that fire. 

“Q. Mr. Hatcher, did you talk to the suspect in 
the Bakersfield Jail? ‘Ace 2 dade 

“Q@. Did he have with him at the time of his 
arrest materials and all that is necessary to set a 
fire % [352 | “A. He did. 

‘@. Would that type of fire that he set be a 
delayed fire? 
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“A. It could have been if he had the knowledge 
for the delayed-action arrangement. 

‘‘@. In your conversations with Colonel Rau 
and Colonel Gilkey at the air base, did they tell you 
that this man was a very intelligent man? 

ae Wie yedid. 

““. Did they say that he could not possibly 
have been a suspect because of his great intelli- 
gence? 

‘‘A. I don’t believe they made that statement. 

“Q. Tell me what they did say. 

“A. Well, briefly, they were greatly appalled 
that I picked on this individual. Subsequently quite 
a discussion was had after perusing his 201 File, 
and the particular thing that worried Colonel Guil- 
key was the fact that the boy was assigned with an 
unlimited pass to go over the hase as the driver of 
the high-octane gasoline truck, from which I under- 
stand he was immediately removed. However, they 
not being familiar with—well, let’s put it this way: 
Their not being familiar with sexual pyromaniacs 
and pyromania in general, they were at a loss to 
understand why a man of supposedly this high IQ 
and above-normal [353] intelligence which he had 
exhibited in his career in the Army would do such 
a thing as this. And I believe that I convinced them 
after further discussion that they still had a No. 1 
suspect in this man, and as I say, subsequent action 
by the Army proved the case. 

“To my knowledge, during his stay in Letterman 
General Hospital among other things he was given 
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the test by the doctors there with the use of sodium 
pentothal as a truth serum, under the influence of 
which he admitted three fires in Los Angeles County 
and two in Mojave in Kern County, but failed to 
say anything about the fires upon the base; and, of 
course, In my opinion, rightfully so in view of the 
fact that one of them in which personnel were lost 
would constitute a charge of murder. In view of the 
fact that this test is not admissible in court, no fur- 
ther action could be taken. Actually, in my own 
mind, I felt that they erred a little bit in not con- 
tinuing the further interrogation on those lines, be- 
eause I thought they had a number one suspect. 
I think, I still think he is a number one suspect. 

“@. Can you account for the lack of cooperation 
on the air base with myself and the Lancaster au- 
thorities which took place in that period before we 
[354] finally apprehended him at our hangar? 

“A. LI would have no way of knowing what that 
is attributable to. 

““). Mr. Hatcher, do you remember how long 
the jail sentence was that this pyro received ? 

“A. I know, to my knowledge, that the charge at 
the time of his arrest and plea was set at six 
months. I also know that the sentence was modified 
as to the time served, but I don’t know what the 
date was. 

“@. Mr. Hatcher, have you had occasion lately 
to drive from Rosamond to the defendants’ prop- 
erty ? ‘fA. I have. 
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“Q. Did you find that a new road had been cut 
into the old Kern County road? 

‘““A. Well, there is a new road that makes a 
“VY”? out of the old road that formerly went to your 
property, about halfway between your property and 
Rosamond. 

“Q. Is it possible to drive on a straight paved 
road all the way to the ranch now, or is it necessary 
to turn out into the desert to get through that road? 

‘‘A. Well, at the point where the former road 
and running straight—if it is east—I don’t know 
the directions, probably mainly east—there is a 
[355] road larger than that road. IT always knew it 
as the Rosamond-Muroe Road. At this point where 
the new road joins there are barricades erected 
showing the road to be closed from both directions 
and it is necessary to drive out on an apparently 
graded but very rough portion of sand to the south 
of the main old Muroe Road for approximately 
four-tenths of a mile, at which time you come back 
on the paved portion of the Rosamond-Muroec Road 
and go to the defendants’ property. 

“@. While you were up in that area the other 
day, Mr. Hatcher, I made a request of you, in that 
you were a witness who was going to testify here, 
to make a trip out to look at the mud mines on 
Rogers Dry Lake over at and on the air-base prop- 
erty. Did you do that? ee, liedhigh 

‘‘@. There was testimony in court in Fresno 
wherein the Court himself asked Colonel Akers, 
who was the witness on the stand, if those mud 
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mines were operating, and Colonel Akers testified 
that they were not operating and had not been oper- 
ating for some time. He further went on to say that 
any operation of the mud mines out on the lake 
there was simply filling in the holes where the mud 
mines [356] had been. 

“Will you explain what you saw at the mud 
mines. 

‘“‘A. Well, we went out in a car to the farthest 
east mud mine, went by and across the railroad 
tracks and came back nearer camp to the portion 
where some type of mill was in full operation. We 
went by the mill further to the west and went into 
the pit area, and from my observations at that time, 
why, they were doing nothing but taking dirt from 
the pit area, loading it into trucks and trucking it 
to the mill. 

‘‘Now, what that consists of, I am not familiar 
with the mud-mining operation, so I know nothing 
except what I saw. But in relation to this, there 
was no evidence to me that they were filling in any 
mud; they were digging the dirt out. 

‘*@. When did you see this, Mr. Hatcher? 

‘fA. Last Wednesday. That would be the 18th.”’ 

Mr. McKendry: That completes the deposition 
of Sergeant Hatcher. 

Mr. Weymann: The same motion. 

The Court: The same ruling; the Court will take 


it under advisement. [357] 
Ce UP Ge Sp ey 
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EUGENE 8. McK ENDRY 
called as a witness on behalf of the defendants, hav- 
ing been first duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 

Q. (By Mrs. Barnes): Mr. McKendry, will you 
please state your full name? 
Eugene 8. McKendry. 
How do you spell that? 
M-e-K-e-n-d-r-y. 
Your residence is located where? 
At Muroe, California. 
What is your profession ? A. Rancher. 
Are you a defendant in this case? 
Yes. 
When were you first told that the Air Force 
faikndad to take our property ? 

A. Approximately November 1947. 

Q. Who told you? 

A. Colonel Gilkey, the commanding officer of 
Muroe Air Force Base. 

Q. Did he tell you the property was necessary ? 

A. No. [861] 
%¥ %* %¥ & X 

Q. (By Mrs. Barnes): Mr. McKendry, we have 
a case here in which we contend that the govern- 
ment is attempting to, or as has been set out have 
already taken our property. Do you consider—were 
you present at the time that appraisals were made 
of this property ? 

Mr. Weymann: I object to the form of the ques- 
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tion, in the first place, and I object also to the ques- 
tion itself. Whether he was present at the time that 
the appraisals were made has no bearing on the de- 
termination to acquire this property under con- 
demnation. 

The Court: Read the question. 

(The question was read.) 

The Court: That is a preliminary question. You 
may answer that. 

A. Yes. 

Mrs. Barnes: Your Honor, in order to shorten 
the case I am not going to go through the various 
acts as when they tried to, you know, make so low 
an appraisal. [ am going to ask of the only one of 
record. 

@. (By Mrs. Barnes): Mr. McKendry, were 
you present when Mr. Bernard Evans made his 
appraisal of the ranch? A. Yes. [364] 

Q. Were you with him throughout the appraisal 
he made? A. The entire time, yes. 

Q. Approximately what time did he arrive there 
at the ranch? Approximately? Did he work all of 
one day ? 

A. No, he arrived late in the morning of one 
day, left in the mid-afternoon, arrived a little ear- 
her the following day, and left again in the mid- 
afternoon. 


Q. The first day that he came, was he alone? 

wey OMS. 

Q. Was he alone the second day? Ay BNO: 
Qs 


He had a man helping him the second day? 
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A. Yes. [365] 

Ge to eS Say 

Q. (By Mrs. Barnes): Well, Mr. MeKendry, 
did you go out to the mud mines? A. I did. 

Q. Did you look at what they were doing? 

A. Yes. 

Q@. Were you here in court on October 30th, T 
believe it was, and heard Colonel Akers tell his 
Honor in court that they were not operating? 

A. Yes. 

Q. Did you hear him tell then that they were 
just backfilling ? A. Yes. 

Q. When you looked at the mud mines, what did 
you see? 

A. They were bulldozing up the mud in the bot- 
tom of the pits, loading that with draglines, and 
taking it to the mill for processing, all right on the 
dry lake. 

Q. Was there backfilling going on? 

A. No; they were taking out dirt. [368] 

Q. Have you in the last several days been to the 
United States Army Engineers, the District Engi- 
neer’s office in Los Angeles? A. Yes. 

Q. Did you procure a bid to refill those mud 
mines ? A. I did. 

Mr. Weymann: That is objected to; it has no 
bearing on the issues in this case. We are not trying 
the question of the acquisition of the mud mines, we 
are trying the question of the good faith of the 
Secretary of the Air Force in determining that the 
Pancho Barnes property is required for the use of 
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the Air Force. What is done with the mud mines, 
or any other property here is entirely irrelevant 
and immaterial. 

The Court: Mrs. Barnes, the Court is inclined to 
sustain the objection. What have you to say? 

Mrs. Barnes: Well, your Honor, I believe that 
the United States Government is discriminating 
against the defendants. In other words, I think this 
is a plain case of discrimination. 

Also when you asked the question it must have at 
the time occurred to you it was a relevant question 
or you would not have asked Colonel Akers. In 
others words, they want to give us 30 to 60 days to 
move and yet they are operating a mud mine right 
in the path of the proposed runway. [369 | 
qo Ge Se SS 

@. (By Mrs. Barnes): Mr. McKendry, the gov- 
ernment brought in certain maps which I believe 
were in evidence here, or for identification, which 
showed nine accidents in little green marks on the 
map, that had occurred they claimed on the air 
base. 

You heard the testimony of Fire Chief Hemsley 
regarding those accidents, and I am going to ask 
you how many accidents, to your knowledge, hap- 
pened on that lake that were classed as crashes. 

A. In that four-year period testified to there 
were three. [371] 

The Court: What is the answer? Three? 

The Witness: Yes. 

The Court: Any further questions? 
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Q. (By Mrs. Barnes): Did you know the pilots 


that flew those ships? A. Yes, personally. 
How many of those pilots were killed? 
One. 


Who was that? 

Commander Wood. 

When did you talk to him previous to the 
accident ? 

A. The night before, I had dinner with him, and 
was also with him two nights before that. 

Q. Was one of those accidents simply a taxi 
accident ? A. Yes. 

Q. Was it intended that aircraft should fly? 

A. No. 

Mr. Weymann: Just a moment. That is calling 
for the conclusion of the witness. 

The Court: I think it does; objection sustained. 

Q. (By Mrs. Barnes): Did you talk to the pilot 
in the aircraft? ie Sites 

Q. Then you know him well? 

A. I knew him well. He was where I was [372] 
teaching flying. 

Q. The third accident, the third crash landing 
or whatever it was, who had that? 

A. Captain Yaeger. 

Q. Do you know him? A. Very well. 

@. Are you sufficiently acquainted with all the 
test pilots, if there had been any other crashes 
would you be apt to know about it? A. Yes. 

The Court: You said three? 
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The Witness: Yes, sir. 

Q. (By Mrs. Barnes): Did the defendants in 
this ease use to have airlines using their airport 
as an intermediate stop? 

Mr. Weymann: That is objected to as incom- 
petent, irrelevant and immaterial; it has no bearing 
on the issue in this case. 

The Court: Well, there has been some testimony 
in the depositions in regard to that. I think really 
the question is immaterial. 

Mrs. Barnes: This is a bad faith case. 

The Court: The testimony must be confined to 
bad faith. 

Mrs. Barnes: I would lke to make an offer of 
proof. When we have an adequate airport, as testi- 
fied to by several [373] people, including Mr. Hook, 
who was head of the airports for the United States 
Government for the eleven Western States, and it 
was testified we did have these airlines running in 
and out of our airport; when the Air Base itself 
takes an airline from us that wants to use our 
landing field and has it land on the Air Base, by- 
passing us; when they find out later there are 
eivilians that would like to use that airline and get 
off at our air field they are made an offer to land 
at the Air Force field, and then they stop them from 
using the airline, it is bad faith, your Honor. 

We have an adequate airport, your Honor. There 
is an airport at Invokern, the airlines run there and 
the Navy—the airlines used the civilian airport; 
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they did not land on the seeret base. But here they 
have sold tickets and they have had them Jand at 
Muroc, because they were trying to get us out of 
business, and they have tried to squeeze us out for 
vears, rather than make a sort of gentlemen’s prop- 
osition on the thing, your Honor. 

The Court: Have you any further questions? 

Mr. Weymann: I object, your Honor, to these 
private conferences with the witness. 

The Court: They are both parties to the action. 

Mr. Weymann: That puts the plaintiff under a 
disadvantage. 

The Court: The Court will permit them to have 
a conference, if necessary. [374] 

Mrs. Barnes: I think at this time, your Honor— 
I really hate to do this because you may not like 
it, but I would hke to ask him questions pertaining 
to the differences between the maps that were in 
court September 9th and the maps in court October 
27th. Would you have objection to him answering 
questions on that, or would you rather not hear 
about it? 

Mr. Wevymann: I think the Court has already 
determined that. 

The Court: It is not what the Court wants. If 
vou think it is a proper question, you may ask it, 
but it seems to me,—The Court will not make any 
statement. You proceed in your own way. 

Q. (By Mrs. Barnes): Mr. MeKendrv, this is 
a ease of bad faith. Did von see the maps brought 
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into court by the government on September 9th? 

A. Yes. 

@. Who produced those maps? 

A. Colonel Akers produced the maps while on 
the stand. 

The Court: Well, the government produced the 
maps, as I recall it. 

Mr. Weymann: That is correct. 

Mrs. Barnes: According to the transcript, your 
Honor, and according to the argument as I remem- 
ber it and as [375] Mr. McKendry remembers it, the 
government did not produce the maps. Colonel 
Akers had them with him and produced them. 

The Court: He was a witness on behalf of the 
government. 

Mrs. Barnes: Yes. Colonel Akers produced the 
maps. Did he say he prepared those maps? 

The Court: Well, we have the transcript on that, 
if you want to refer to it. It would be better than 
Mr. McKendry’s testimony, but I recall, I think 
there were two maps. 

Mr. Weymann: Three. 

The Court: Might have been three maps, and 
they were presented here by the witness for the gov- 
ernment, so you may examine in regard to those. 

Q. (By Mrs. Barnes): Did you observe those 
maps closely? A. Yes. 

@. Do you remember a statement by Mr. Wey- 
mann regarding that particular map? 

A. Yes. 
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Q. What did he say he was going to prove to 
the Court? 

A. That the defendants’ property was in the 
very center of the Edwards Air Foree Base. 

Q. Did the maps at that time show the defend- 
ants’ property in the approximate, very center of 
the base? A. Yes. 

Q. Did the maps at that time show the high 
altitude [876] speed course running slightly north 
of the defendants’ property but extending exactly 
over the town of Rosamond? A. West 

Q. Did those maps at that time show some ex- 
tended paddles of flight patterns? 

A. They showed three paddles only. 

@. There were no more than three paddles on 
the first map ? A. That is correct. 

Q. Did those paddles practically converge on 
the defendants’ property? 

A. All three converged on the defendants’ prop- 
erty. 

@. Did the original maps you saw on September 
9th include the towns of Mojave and Lancaster? 

A. No, they did not show them whatsoever. 

Q. Did the maps that were here on September 
9th show, where the spots on the lake are, were 
they grouped in a more round or buekshot pattern 
than the later ones? A. Yes. 

The Court: First, I want to ask Mr. Hiland: 
Are there three maps in evidence in this proceed- 
ing now? 
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The Clerk: I believe there were three here, sup- 
posed to be. Three maps at least, or more than that. 

Mrs. Barnes: The three I am referring to, I 
think. 

The Court: I just wanted to know if they are 
in [3877] evidence. Mr. Weymann offered them in 
evidence at one time and I said J didn’t believe it 
was necessary; but they are in evidence now, are 
they, Mr. Eiland? 

The Clerk: Yes, if these are the maps, they are 
in evidence. If those are the three maps, each one 
of those is in evidence. 

The Court: I just wanted to be sure they are 
in evidence. 

The Witness: They are in evidence; I checked. 

The Court: Mr. McKendry says he checked. 
Have you any further questions? 

Mrs. Barnes: Yes, as long as we have them out 
I would like to show them to Mr. McKendry. 

The Court: I think vou have inquired about the 
maps. 

Mrs. Barnes: There is one question. 

The Court: You go ahead; ask any question 
you want. 

Q. (By Mrs. Barnes): The original maps on 
September 9th, did they show the defendants’ prop- 
erty approximately in the center of the maps, as 
drawn? A. Yes. 

@. About how far east did those maps extend ? 

A. The map extended only to the east edge of 
Muroe Dry Lake. 
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Q. Now, on October 27th were three maps pro- 
duced in court? [378] De. hes: 

Q. Would you say those were the same maps? 

A. No, they are not the same maps. 

Q. Did they show a larger extent of territory ? 

A. Yes, they showed the present air base and 
the proposed air base also, while the one on Septem- 
ber 9th did not show even all the present air hase. 
The ones on October 27th extended another twenty, 
thirty miles east of Muroc Dry Lake, which the 
other did not show. 

Q. Thereby being a considerable increase in the 
number of paddles shown on flights? 

A. Yes, September 9th showed three runways 
only, and the October 27th map showed eight run- 
ways with sixteen paddles. 

Q. Did the high altitude speed course show on 
the October 27th maps at the same place that it 
showed on the ones of September 9th ? 

A. No, it had been changed so that the straight 
line of the speed course did not go directly over 
Rosamond, just the circle, the dumbbell portion, 
while on September 9th the line went directly over 
Rosamond. 

The Court: If you are finished with this witness, 
the Court is prepared to make an order in regard 
to the supplemental amendments that were offered 
today. Have you finished with Mr. McKendry? 


Mrs. Barnes: If you want me to be. [379] 
Be eel Gs 
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The Court: Mr. Eiland, the Court will permit 
the supplemental amendments, one amendment to 
the motion to dismiss, and one amendment to motion 
to set aside declaration of taking and to vacate and 
set aside ex parte judgment, to be filed. They have 
been lodged heretofore; let them be filed. 

The Clerk: Yes. 


The Court: The Court will take a recess until 
ten o’clock tomorrow morning. [380] 

The Clerk: This is a motion to strike. This is 
the one argued by Mr. Weymann this morning. He 
gave it to me. 

The Court: These are the originals. These are 
the ones I order filed, the originals of the supple- 
ment amendment to the motion to dismiss, and of 
the supplemental amendment to motion to set aside 
declaration of taking and to vacate and set aside 
ex parte judgment. Let those be filed. [381] 
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EUGENE 8. McKENDRY 


resumed the stand as a witness on behalf of the 
defendants, [383] and having been previously duly 
sworn, was examined and testified further as fol- 
lows: 


Direct Examination—(Continued) 
Q. (By Mrs. Barnes): Mr. McKendry, did you 
carefully observe the three maps that were in court 
on September 9th? A. I did. 
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Q. Did any of those maps extend very far he- 
yond the east side of Rogers Dry Lake? 

A. No. | 

Q. Did the maps in court on September 9th have 
the word “enclosure’’ spelled with an ‘‘e’’? 

A. Yes. 

Q. Have the present exhibits in court the word 
“enclosure”? spelled with an “e’’? 

DvowNo, 

Q. How is it spelled? Ax Watiigany: 1. ”’ 

Q. Did the original maps in court on September 
9th show three paddles converging on the defend- 
ants’ property? A. Yes. 

@. Were those three projected runways shown 
on the maps runways all in use? A. No. 

Q@. Were there any other paddles besides the 
three [3884] paddles as referred to, the fans, on 
the maps that were in court on September 9th? 

A. No, there were only three. 

Q. In the present maps in court, how many 
runways do they show? A. Hight. 

Q. How many paddles do they show? 

A. Sixteen. 

Q. On the original maps in court, did they 
show the towns of Mojave, Lancaster and Rosa- 
mond ? 

The Court: You have asked that. It is not. 

Mrs. Barnes: That is correct, your Honor. It 
is not. [385] 
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Q. (By Mrs. Barnes): Mr. McKendry, on the 
original three maps in court, which showed nine 
little green dots on the lake bed and nine pink 
dots over the defendants’ property, that had—what 
do you call it on the maps, the symbo]—— 

The Court: Legend. 

Mrs. Barnes: Yes. 

Q. On September 9th, what did that call them? 

A. On the enclosure and also in the transcript 
from Colonel Akers it was noted as crash pattern 
two different times. 

The Court: Miss Schulke, will you read that 
answer ? 

(The answer was read.) 

Q. (By Mrs. Barnes): On the maps that came 
in on October 27th what was the legend regarding 
these same dots? 

The Court: Well, those maps are in evidence? 

Mrs. Barnes: Yes. [387] 

The Court: Then you may refer to the maps. 

Mrs. Barnes: The maps that are in evidence, 
your Honor 

The Court: The maps speak for themselves. 
You do not need to question in regard to that. The 
maps are in evidence and they speak for them- 
selves. 

Mrs. Barnes: I don’t have to ask? 

The Court: No. 

Mrs. Barnes: Very well. 

Q@. Mr. McKendry, do you recall a conversa- 
tion that took place between yourself and myself 
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and Mr. Weymann in his office regarding these 
maps in court on September 9th? 

The Court: When did that occur? 

Mrs. Barnes: About 

The Witness: Approximately four to five days 
after the hearing on September 9th. 

Q. (By Mrs. Barnes): Do you remember that 
conversation ? Ae Tl do 

Q. Will you please repeat the substance of that 
conversation ? 

A. You asked Mr. Weymann if he would stipu- 
late to have the same maps back at the October 
22nd hearing, and he said no, we would never see 
those maps again. [388 | 


Go GP ES ae Be 


Mrs. Barnes: Here is another publication, your 
Honor, which is the specifications for the back fill 
of the mud mines of Edwards Air Force Base, and 
relates to them and gives the dates and is a public 
document put out by the Engineers. They are here, 
the maps and specifications of the entire project. 
And the three things this shows are: that the mud 
mines are still in operation, will be in operation un- 
September 24th of this year, that the buildings will 
not be removed until January 1955. 

Mr. Weymann: May I interrupt at this point? 

The Court: Let her make her offer, and then you 
may object. 

Mrs. Barnes: That the completion of this bid is 
ealled for approximately June 1955. 

The Court: Have you finished? 
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Mrs. Barnes: Yes. 

The Court: You may make your statement. 

Mr. Weymann: Now, I move to strike out the 
statements [394] made by the defendant here with 
respect to the Mojave mud mine. This matter was 
gone into yesterday. The Court ruled on it, and sus- 
tained plaintiff’s objection to the materiality of it. 
This is not a matter which has anything to do with 
the defendants’ property. The matter was gone into 
yesterday and the Court rejected it. 

The Court: No, I think the Court received some 
testimony in regard to the mud mine. 

Mr. Weymann: That there were bids received 
on it? 

The Court: In any event, it may be marked for 
identification as Mrs. Barnes’ exhibit next in order. 

The Clerk: The first will be Exhibit 12, and this 
will be exhibit 13, both for identification. 

The Court: For identification, yes. 

The Clerk: Yes. 

(The document referred to was marked as 
Defendants’ Exhibit No. 18, for identification.) 

Mrs. Barnes: This is part of the same docu- 
ment, Mr. Hiland. They go together. That is the 
specifications in the book, and these are the maps. 
Those go with the book. 

The Court: You offer all those maps? 

Mrs. Barnes: If your Honor does not want me 
to offer the maps. They really do not do any good, 
except that is the way it comes from the govern- 
ment. I might be wrong in presenting only a part 
when this whole thing is given by [895] the Engi- 
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neers. This has the whole maps of the mud mines. 
Might as well put it in, it might be handy around 
te Court. 

The Court: Let it be marked Defendants’ Ex- 
hibit 14 for identification; that is those maps that 
are in the big roll on the clerk’s desk. 

(The maps referred to were marked as De- 
fendants’ Exhibit No. 14 for identification.) 
Cour GQ ge ae 

Mrs. Barnes: I would like to make a motion all 
exhibits marked for identification be taken into evi- 
denee so I may not miss them and be able to refer 
to them should this case go to appeal. 

Mr. Weymann: That is objected to. It is entirely 
indefinite. What exlnibits ? 

Mrs. Barnes: I would be glad to enumerate the 
exhibits. 

The Court: There are not very many. You may 
do that, if you wish. 

Mrs. Barnes: That will take a little time. [397] 

The Court: You may do it right now. 

Mrs. Barnes: We already have in evidence the 
joint exhibits, which are the maps. 

The Court: Just those not in evidence. 

Mrs. Barnes: Not in evidence. 

The Court: Marked for identification. 

Mrs. Barnes: JI want—these are noted. 

The Court: I will tell you, you may do that at a 
later time. You make a note of each one that is 
marked for identification only, and then present it 
at a later time. 

Mrs. Barnes: There are only eleven exhibits 
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altogether, including the last I put in — fourteen, 
and I would like to move 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, 
12, 13 and 14 be taken in. 

The Court: Aren’t any of those in evidence? 

Mrs. Barnes: No, all you took was the govern- 
ment’s maps, and you did take the transcript of 
October 9th, the day that we were talking about the 
maps. You took that transcript I offered into evi- 
dence. 

The Court: What number is that? 

Mrs. Barnes: Number 5. 

The Court: Then you want 1, 2, 3, 4, 6, 7, 8, 9, 
10, 11, 12, 13 and 14 1m? 

Mrs. Barnes: Yes. 

The Clerk: 2, 3 and 4 are in. [398] 

Mrs. Barnes: Those are joint exhibits. So it is 
1, 6, 7, 89) 10, Ie, 1 2R3 vanveienlets 

The Court: Well, the motion is denied. [399] 
te eR GEO BS 

AUGUST WEYMANN 

a witness on behalf of the plaintiff, having been 
first duly sworn, was examined and testified as fol- 
lows: [412] 


ae 8 a RS ae 


Cross Examination “°"""* ae 


The Court: Now, you offer the maps. Get the 
defendants’ exhibits. 

Mrs. Barnes: That would be Defendants’ Ex- 
hibit 7, that is the Coast and Geodetic Survey map, 
and 

The Witness: May I ask, your Honor, if the de- 
fendant is through with the cross examination ? 
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The Court: No, she is now contemplating asking 
the Court to reconsider the offer of the maps. 

Q. (By Mrs. Barnes): Can you see this map, 
or would you like to look at it closer? I mean, it is 
very small print here. 

A. I think that was the map that you offered in 
evidence at a previous hearing. 

The Court: What is that marking on it, Mrs. 
Barnes? 

Mrs. Barnes: Which mark? 

The Court: The number. 

Mrs. Barnes: It is marked, for identification, it 
is Exhibit No. 7. 

The Court: I recall the map, but I don’t remem- 
ber testimony. [418] 

Mrs. Barnes: There were several testimonies, 
which I would hke to argue on the map, your 
Honor, because it is quite interesting, but right now 
Mr. Weymann has given a reason for taking excep- 
tion to this map business. 

The Court: The Court wants to consider the 
offer. I have forgotten the testimony which identi- 
fied the map. 

Mrs. Barnes: Colonel Miller testified to this 
map throughout his testimony. 

The Court: Do you have the transcript at this 
point ? 

Mrs. Barnes: Yes, I do. 

The Court: May I see it, please? 

(Document handed to Court.) 
The Court: Well, after the ruling of the Court 
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sustaining the objection many questions were asked 
the witness concerning the map. The Court will now 
set aside that ruling, and order that the map be 
received in evidence. 

Mr. Weymann: Before the Court rules, I would 
like to make an objection, that it is improper cross 
examination of myself as a witness. I testified as to 
nothing regarding that map. 

The Court: That is all right, Mr. Weymann. 

(The map referred to, heretofore marked De- 
fendants’ Exhibit 7 for identification, was re- 
ceived in evidence.) [419] 

Ge TF Se BS 
Wednesday, February 24, 1954, 2:30 p.m. 

The Court: Mr. Eiland, may I see Exhibit 8 
offered by Mrs. Barnes? 

You may proceed, Mrs. Barnes. I think you were 
about to offer Exhibits 6 and 8, that were marked 
for identification. That includes the two maps. 

Mrs. Barnes: It wasn’t 8 I mentioned, your 
Honor. I mentioned 6. Now, I have in my ease, the 
most important part of my case is the motion to 
set aside the declaration of taking, and in a way it 
is ny weakest case, because I did not bring in ap- 
praisers or anything to try to prove value, but in 
the supplemental motion 

The Court: You make your offer in regard to 
what ? 

Mrs. Barnes: I would like to put in Exhibit 10. 

The Court: No, I think it was 6. 

Mis. Barnes: I would like to have that in also. 
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The Court: Number 6 may go in. J have exam- 
ined a copy of the transcript that has been pre- 
sented to the Court by Miss Schulke, and there were 
several pages of examination prior to the Court’s 
order that it be marked for identification; and it 
may be received in evidence. 

(The document heretofore marked Defend- 
ants’ Exhibit No. 6 for identification, was re- 
eeived in evidence.) 

Mrs. Barnes: Now, Number 9 are pictures of 
the [484] defendants’ property, and there is a 
prima facie showing there. 

The Court: May I see those, Mr. Euland? 

Mrs. Barnes: It is all those pictures, your 
Honor. 

Mr. Weymann stipulated that they were pictures 
of the defendants’ property, and I, in one of the 
depositions, had the man that took them testify, 
but because it was stipulated I did not waste our 
time bringing that in. 

The Court: These are the pictures? 

Mrs. Barnes: That shows the defendants’ prop- 
erty, and I need it very badly. 

The Court: What is the number of it? What 
exhibit is it? 

Mrs. Barnes: It is Exhibit 9 for identification, 
your Honor. It was towards—— 

The Court: I will find it. Let me see those 
pictures again. (Hxamining.) 

Mrs. Barnes, what were you about to say regard- 
ing this offer? 

Mrs. Barnes: That I am trying to establish a 
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prima facie case, that the estimation of the esti- 
mated compensation was not made in good faith, 
and I am trying to show visually and through the 
figures that $205,000 could not possibly be enough 
to reestablish one’s self in the manner that is there 
on the place, or in other words even begin to. And 
I think the pictures are necessary, especially if I 
should have to appeal, your Honor, because I have 
very little to [485] show in the declaration of tak- 
ing, the motion to set aside. 

The Court: The Court will take under considera- 
tion this offer. 

It seems to me the question of value should not 
be considered at this time, but the Court will con- 
sider your offer. 

Mr. Weymann: May my objection to the offer 
be noted at this time, because I do not believe the 
issue is before the Court. 

The Court: You said, “I will stipulate that these 
are pictures of the defendants’ property, but I will 
not stipulate that they may be received at this time, 
because that goes entirely to the question of value, 
and this is neither the time nor place to determine 
thai,” ’ 

Mr. Weymann: That is correct. 

The Court: That is your objection, and the 
offer has been made, and the Court will rule upon 
it at a later time. [436] 

Se GY Sh SS ES 

Mrs. Barnes: Another thing, regarding the same 
declaration of taking, there is a decoument, identi- 
fication No. 10, exhibit for identification, which is 
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a deed, which shows 240 acres, part of which is lo- 
eated within three-quarters of a mile of the de- 
fendants’ property, and all within a mile and a 
half of the defendants’ property. This 240 acres, 

it was testified to in court, your Honor, was barren 
desert land, but the government paid $593,500 for 
that land, and that deed is of record, and we have 
a photostat here as an exhibit. And yet they only 
offered $205,000 for 360 acres of land, which was 
very, very highly improved. Now, I feel that is a 
discrimination and showing of bad faith, where 
they go out and pay: 


The Court: What number exhibit is that? 


Mrs. Barnes: That is 10 for identification. I 
think it is very important, because this part of my 
ease, I think, is the most important of all. 


The Court: Well, the Court will likewise con- 
sider this offer to have it introduced in evidence. 

Mrs. Barnes: If it will help any, I don’t know 
about such things legally, but if it will help I also 
brought that into the supplemental amendment 
that was accepted by your Honor yesterday, as a 
supplemental amendment to the original motion to 
set aside the declaration of taking, and it is [439] 
mentioned of record in that motion, so that it 
would tie in. And I think it is quite necessary, 
your Honor. 

The other thing that I think that we should have 
on view is the public documents of the Engineers’ 
office in allowing the bid specifications. That comes 
in this motion to dismiss the case, where it shows 
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that the bids will not be completed until June 
nineteen 

The Court: Wait just a second until I get that. 
What reference is that? 

Mrs. Barnes: That is identification Exhibit 13, 
for identification. It is the bids, the specifications 
for the mud mines. In other words, it was testified 
in front of your Honor, at your Honor’s request to 
know about those mud mines, because they are re- 
latively the same distance on the other end of the 
runway, they are also in the center of the mud lake 
runway, and the government tried to say they 
needed my place because I should not be there at 
the same time that these other things were. These 
show the bids, they are not going to come in until 
March 18th, and it shows in the bids, it says so 
right in them, that the mud mines are still operat- 
ing and will operate until September 1954, that the 
buildings and plants, and so forth, of the Mojave 
Clay Corporation will not be removed until Janu- 
ary 1955. 

The Court: Well, you made that statement be- 
fore. The [440] Court will consider that motion. 

Mrs. Barnes: Yes, your Honor. Can we have 
the identification number 13 accepted in evidence? 

The Court: The Court will consider that offer. 

Mrs. Barnes:. Thank you, your Honor. [441] 

* + %¥ KF & 
Thursday, February 25, 1954. 10:30 a.m. 
* ee & * [445] 

The Court: At this point it occurred to the 

Court there were certain motions made by Mr. 
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Weymann as to the depositions, and those motions 
are all denied. They may be received in evidence. 
Mrs. Barnes: The whole thing? 
The Court: The depositions of Mr. Koch, Mr. 
Hodges, and the others that were received. 
There was a motion to strike them all, and the 
motion is denied. [459 | 
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[Endorsed]: Filed April 13, 1954. 


[Title of District Court and Cause. ] 


REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 


Fresno, California, June 16, 1955. 10:30 a.m. 
Honorable Gilbert H. Jertberg, Judge presiding. 
Appearances: For the Plaintiff: Laughlin E. 

Waters, United States Attorney, by Joseph F. Me- 
Pherson, Assistant United States Attorney. For 
the Defendants: Pancho Barnes, In pro per. 

Go Ge Gol SE Sy 

Miss Barnes: May I please see the document 
for which you personally were subpoenaed ? 

Mr. MePherson: In order to help and shorten 
the Court’s time, I have prepared, or had Mr. 
Lavine prepare from the file, an affidavit identify- 
ing the photostatie copies which are attached there- 
to, of all of the documents which appear in the 
Lands Division file, bearing upon the declaration of 
taking and the manner in which it was filed in this 
proceeding, and I now hand your Honor the orig- 
inal of Mr. Lavine’s affidavit, with the 14 docu- 
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ments attached to it, and I have given Miss Barnes 
a copy of it. 

For the record, one of the documents which came 
to us as an enclosure is itself a photostat and did 
not print very legibly there, and if it is agreeable, 
I will be very happy to have your reporter tran- 
scribe it from our file. It is legible in our file, but 
it did not make a very legible photostat. 

Miss Barnes: Which one is that? [54] 


Mr. McPherson: It is the second document, the 
one attached to the District Engineer’s letter of 
April 8, 1952, the letter to the Division Engineer 
signed by W. R. Shuler, which bears date Decem- 
ber 4, 1952. The copy in my file is itself a photo- 
stat and it did not reproduce with clarity. [55] 


ee a ee 


WILLIAM M. CURRAN, JR. 
called as a witness in behalf of the defendants, 
having been first duly sworn, was examined and 
testified as follows: 

The Clerk: State your full name, please. 

The Witness: William M. Curran, Jr. 

The Clerk: Have that seat there. 

Miss Barnes: Your Honor, I would like to espe- 
cially call your attention to dates. In other words, 
the chronological order of dates in review to docu- 
ments is important. 

Mr. Eiland, will you produce the original of the 
declaration of taking in the file? 

Thank you very much. [58] 
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(Testimony of William M. Curran, Jr.) 
Direct Examination 

Q. (By Miss Barnes): Mr. Curran, you have 
there, I believe, a telegram you were showing me 
a moment ago? 

The Court: May I find out, coming new into the 
ease, who Mr. Curran is? 

Miss Barnes: Oh, pardon me, your Honor. 

The Court: What his qualifications are. 

Miss Barnes: Mr. Curran, will you state your 
name ? 

The Court: Would you please stand over there 
so the witness will speak up and we ean all hear 
him? 

The Witness: William M. Curran, Jr. 

Q. (By Miss Barnes): And Mr. Curran, who 
are you employed by? 

A. Corps of Engineers, U. S. Army, at Los 


Angeles. 

Q. Are you an attorney? A. I am. 

Q. Do you do legal work for the Corps of En- 
gineers ? A. I do. 

Q. Do you as a rule prepare legal papers for 
the Corps of Engineers? AC eda: 


Q. Do you on oceasion make upon the declara- 
tion of taking in land eases for the Corps of En- 
gineers ? A. I do. [59] 

Miss Barnes: Is there anything further, your 
Honor, you would like to know about the witness? 

The Court: How long have you been employed, 
Mr. Curran? 

The Witness: Approximately eleven years. 
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Miss Barnes: Where is the telegram? Mr. Mc- 
Pherson, have you seen this exhibit? 

Mr. McPherson: No, I have not seen the ex- 
hibits you subpoenaed from Mr. Curran. This is 
No. 6, bearing cancellation stamp December 1, 
1952, is that the one you refer to? 

Miss Barnes: Now, your Honor, some of those 
figures there are a little unintelligible to me be- 
cause it is coded, you know—not necessarily a code, 
but I mean they have certain code initials, but if 
you would wish an explanation of them more 
clearly for what you don’t understand would you 
ask Mr. Curran? 

The Court: Well, I would prefer to have the 
witness read the telegram into the record. 

Would you read the telegram into the record, and 
then such explanation, if there are code letters 
used, as to make the telegram intelligible to the 
average person? 

The Witness: This is a teletype received from 
the South Pacific Division Engineer at San Fran- 
cisco to the District Engineer, Los Angeles. From 
SPDR 0719 message 

‘‘Chief of Engineers ENGLP 2336 dated 28 No- 
vember 1952. 

Quote Reference your letter 7 November 52 con- 
cerning [60] Pancho Barnes McKendry property, 
Edwards Air Foree Base, California. If option 
eannot be obtained submit condemnation with de- 
elaration of taking unquote.”’ 
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Q. (By Miss Barnes): What was the date of 
that? The date of the wire? 

The Court: JI have November 20, 1952. 

Miss Barnes: December 2nd. 

The Witness: The date it was received, your 
Honor, was December 1, 1952. 

Mr. McPherson: That is quoting the chief’s 
wire, the November date. 

The Witness: Yes. 

Miss Barnes: December 1, 1952. Is that the 
correct date? 

The Witness: That is the date it was received 
in Los Angeles. 

Miss Barnes: In Los Angeles? 

The Witness: Yes. 

The Court: In view of the fact that the tele- 
gram has been read into the record is it necessary 
to have it as an exhibit in this case? 

Miss Barnes: It meght be, your Honor, because 
this case might go to appeal to the Ninth Circuit, 
and I believe, I am not quite clear about all these 
things, but I believe if in the extreme case that 
your Honor should not grant the [61] defendants’ 
motion, then this case should go to condemnation 
trial, it might not be necessary to bring up these 
motions again at the time of the condemnation 
trial. Maybe your Honor can answer that question, 
and the appeal could be as from these other mo- 
tions, which I made once and the appeals court 
said were premature at the time but they could 
be made later. Now, this particular case now could 
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go to the appeals court, 1s that right, your Honor? 

The Court: Well, I wouldn’t want to advise you 
on the law concerning procedure. 

Miss Barnes: Well, it seems unnecessary to keep 
going through these various motions. 

The Court: The Court has indicated that cer- 
tain other appeals that you did take were prema- 
ture, as I understand it, and some of the problems 
that you raised on the appeal could be reviewed 
in an appeal from the final Judgment. 

Miss Barnes: Therefore, I do think we need 
these exhibits in the record. 

The Court: I want to ask Mr. Curran, do you 
have copies of those documents? 

The Witness: This is our file copy, your Honor. 

The Court: That is your file copy. You have 
no other copy? 

The Witness: There would be no other copy. It 
is nearly 18 months later and all of the machine 
copies would [62] be destroyed by this time. They 
are only retained six months. 

Miss Barnes: Your Honor, can I make the sug- 
gestion that it is quite all right that photostats or 
proper certified copies be made of these records 
and returned to the Engineers’ file, but I would 
like to have this particular one in the evidence. 

The Court: Well, what would be the number of 
this exhibit, Mr. Eiland? Do we start a new series 
of numbers? 

The Clerk: I believe that would be the best way 
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to keep track of them, to start a new series of 
numbers on this hearing. 

The Court: This telegram will be received and 
marked Defendants’ Exhibit A for this hearing of 
these motions. And if you can substitute true 
copies of the telegram, then this one might be re- 
moved and returned to you. 

(The document referred to was marked as 
Defendants’ Exhibit A, and was received in 
evidence. ) 

The Witness: All right. 

Miss Barnes: Now, your Honor, these various 
dates are going to come up from time to time, but 
I wish to bring in the declaration of taking now. 
This is the original. 

Q. Mr. Curran, did you make that particular 
paper? 

A. Yes, up to the point of the changes and in- 
sertions that were made. 

Q. Did you make any changes on that paper? 

A. JI did not. [63] 

@. When you made that original paper, can you 
see what it would have read? Would it have been 
1710.73 acres of land? A. I think so. 

Q. In other words, that particular case is the 
same description as the case entitled 1201-ND, is 
that correct to the best of your knowledge? 

A. Yes. As far as I know; that is my recollec- 
tion. 

The Court: It is difficult for me to hear the 
witness and that is particularly true when 
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Miss Barnes: Your Honor, I know it is hard, 
but I am looking at the paper too. I know it by 
heart, I shouldn’t have to look at it. 

The Court: Will you read that question? 

(The question was read.) 

The Witness: Yes, as far as I know the title 
of the action shown on this declaration of taking 
is the same as that shown on 1201-ND. 

Q. (By Miss Barnes): Mr. Curran, do you know 
who made the changes on that paper? 


A. Ido not know. 

Q. It was made after it left the Engineers? 
A. Yes. 

Q. After it left your office? [64] 

A. Yes. 

Q. Now, Mr. Curran, will you observe in the 


right hand upper corner of that paper, the mark- 
ings? Will you read them? A. WMC/VE. 

@. And the date? 

A. Date of 11-24-52, November 24, 1952. 

Q. Yes. Now, this declaration of taking then 
was dictated by you to the secretary ? 


A. It was. 

@. And what was your secretary’s name? 

A. Venice Eason. 

Q. Is she still your secretary ? A. She is. 

@. Now, observing the second page, do you see 
any x-es on there? A. Yes, on line 17. 

Q. Do you also see on line 17 the words “part 
of the lands described’’? A. I do. 


Q. Would you think that applies to the subject 
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property of the defendants, as you know it? 

A. I don’t know. I don’t understand that ques- 
tion. 

Q. Well, I don’t think it is necessary that I 
get that particular point from you. Do you happen 
to be conversant with these tract numbers in these 
tracts? [65] 


Aye Team: 
Q. Do you know whether they total 360 acres, 
more or less? A. Yes, they do. 


Q. Well, in Schedule A then, with a totaling of 
the tracts this document where it makes the re- 
mark “part of the lands’’ would actually not apply 
to the document, would it? 

Mr. McPherson: That is argumentative, your 
Honor. 

The Court: Yes, I think it is argumentative. 

Miss Barnes: Well, I am asking him if 

The Court: Well, I will overrule the objection, 
but I think the question is argumentative, but if 
you can answer the question, Mr. Curran, do so. 

Mr. Curran: It calls for an opinion, your Honor. 
It appears to be bad English or inept phrasing. 

Q. (By Miss Barnes): Now, Mr. Curran, I un- 
derstood you to say that you usually made up these 
declaration of taking papers to forward on through 


the channels? A. Mia iscorrect: 
Q. In other words, you have made more than 
this, many others; is that correct? a “Wes. 


Q. This paper here started off to be evidently a 
declaration of taking No. 2 in a civil ease, the [66] 


468 H.S. McKendry, et al., vs. 


(Testimony of William M. Curran, Jr.) 

number of which was 1201-ND. How many declara- 
tions of taking No. 2 have you made? Is that an 
ordinary way of making them? 

A. Sometimes yes, and sometimes no. 

Q. Can you name me a case in the Muroe area 
that has had a declaration of taking No. 2? 

A. I don’t recall offhand. 

@. Do you believe there were any? 

A. I don’t reeall. 

Miss Barnes: If you will pardon me a moment, 
I would like to consult with my co-defendant, your 
Honor. 

The Court: Yes, indeed. 

Miss Barnes: This is one thing Mr. McKendry 
called to my attention, had your Honor personally 
seen this copy, because it may be that the Judge’s 
copy is not the same. 

The Court: Well, the witness has been interro- 
gated concerning decree on declaration of taking in 
1253-ND, is that right? 

Miss Barnes: Yes. 

The Court: Then it states United States of 
America vs. 360 Acres of Land. 

The Witness: No, your Honor, not the decree; 
the declaration of taking itself. 

Miss Barnes: That is correct. That is the decla- 
ration of taking, not a decree, your Honor. That is 
the one. 

The Court: Well, all right. Then the witness 
[67] has been examined by Mrs. Barnes on the 
declaration of taking in Civil No. 1253-ND. 
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The Witness: Yes, your Honor. 

The Court: And, now, as I understand your tes- 
timony were the changes that appear in the docu- 
ment made by you? 

The Witness: They were not. 

The Court: They were not. And you don’t know 
who made them ? 

The Witness: I do not. 

The Court: Or when they were made? 

The Witness: After they left my office. 

The Court: After they left your office. 

Q. (By Miss Barnes): Now, Mr. Curran, did 
you ever send the declaration of taking back 
through channels? I am never quite sure of these 
various channels they go through. And was that 
ever sent back to you and they asked you to make 
it over? 

A. Yes, on one or two occasions. 

Q. In other words, if there was something wrong 
with one that you sent back, would the normal pro- 
eedure be that those changes would be made by you 
in your office? 

Mr. McPherson: That calls for a conclusion on 
a matter on which the witness is not shown to be 
qualified. 

The Court: Well, I believe, Mrs. Barnes, he 
wouldn’t be aware, as I understand it, of any [68] 
changes that may have been made and not returned 
to him. 

Miss Barnes: The point that I am trying to 
make, your Honor, is that if they weren’t satisfied 
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with the declaration of taking as made by him in 
his job, that I understand they were sent back, as 
he has just so testified, in cases. Maybe not in 
every case, definitely certainly not in this case, but 
the usual manner of procedure. You see, we get 
so much of the usual manner of procedure from the 
government maybe I am falling into that line, but 
they say this is the way we do it. So if it were 
sent back to him in other cases, it is rather inter- 
esting if it were not sent back in this case. 

The Court: Well, as I understood the testimony 
of the witness, he said there have been occasions on 
which documents which you prepared have been 
returned to you for change. 

The Witness: Yes, sir. 

Q. (By Miss Barnes): Was this document re- 
ferred to you for change? 

A. No, it was not. 

@. Now, you have read the telegram which was 
your authority for it? 

The Court: You are talking about Exhibit A, 
Defendants’ Exhibit A? 

Miss Barnes: Yes. 

@. That was your authority in case a [69] con- 
demnation—that is, negotiations couldn’t be made, 
to submit a condemnation with declaration of tak- 
ing; is that correct? A. That is right. 

@. It is interesting to me, can you explain to 
me why this telegram is received by you at a later 
date when negotiations are still talked about than 
when you made, according to your testimony, the 
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declaration of taking which is in the case? Do you 
understand the question, your Honor? 

The Court: Well, I think I do. It seems to me 
that your question consists of statements and opin- 
ions and what-not,—— 

Miss Barnes: No, I asked him 

The Court: But what you want to know, if he 
knows why the declaration of taking is dated prior 
to the date of the telegram, Exhibit A. 

Miss Barnes: Yes. 

The Court: Is that true? 

Miss Barnes: Yes. 


The Court: Can you answer that question? 

The Witness: I don’t know just why. It could 
have been that we had an earlier telephone call to 
one of my superiors who instructed me to com- 
mence preparation of the declaration of taking, and 
the authority would come in later. 

The Court: Has that happened ? 

The Witness: That has happened very often; 
[70] teletype transmission is somewhat slow. 

Q. (By Miss Barnes): Now, Myr. Curran, as 
long as this telegram was quite explicit, which you 
have here, regarding the Pancho Barnes McKendry 
property, can you explain, and also this shifting 
of dates as a possible phone eall, but the telegram 
itself being received after this declaration of taking 
was made which you sent out? Can you explain that 
situation ? 

The Court: Mrs. Barnes, I don’t think that you 
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should precede your questions with a long state- 
ment. 

Miss Barnes: I don’t think I should, your Honor, 
it is just my stupidity. 

The Court: Well, I am not sure of that, but if 
you have a particular point in mind, I would pre- 
fer if you would ask the witness the question with- 
out any prefatory statement or argument. 

Miss Barnes: I know. 

The Court: All right. Can you boil down that 
statement into a simple question? 

Q. (By Miss Barnes): As I see this telegram 
it is quite explicit regarding the Barnes McKendry 
property? Is that correct, Mr. Curran? 

A. That is correct. 

@. And yet when you sent the declaration of 
[71] taking out, it had nothing to do with the 
Barnes McKendry property at all. [72] 
ee er me! 

Q. Would you know, or would you not know, 
whether or not that declaration of taking was meant 
for the Pancho Barnes McKendry property? 

A. It was intended and meant for the Pancho 
Barnes property, as I prepared it. 

Q. That was your intention at the time you pre- 
pared it? A. Yes. 

Q. Now, can you show me anything else back- 
ing that up, or is there any correspondence that 
goes with it? 

Mr. McPherson: That is vague, ambiguous and 
indefinite. 
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The Witness: The first part of the question, 
your Honor, I ean answer. The declaration of tak- 
ing consists of the first three pages, the last of 
which was signed by the Seeretary, and the accom- 
panying schedules, Schedule A and Schedule 5, the 
latter two specifically refer to and contain the de- 
seription of the Barnes property. [74] 

The Court: We will take a short recess at this 
time. 

(A short recess was taken.) 

Miss Barnes: Well, let’s proceed with another 
paper. We have Public Law 165 which was the pub- 
lic law and the only—564, correction. 

The Court: I think we can proceed, Mrs. Barnes. 

Q. (By Mrs. Barnes): Mr. Curran, do you have 
a letter there from an authority for the subject 
property, for the matter of appraisal on condemna- 
tion? Anything relating to the subject property un- 
der Public Law 564? 

A. I have the real estate directive which was re- 
ceived by our office. 

Q. Is that the letter signed by General Colby 
Myers? 

A. That is one of the attachments. What we re- 
ceived is a copy, a carbon copy of a letter signed 
by General Myers. 

Miss Barnes: I think that these exhibits should 
be in the record, or read into the record, and I 
would like his Honor, the Judge to see these. It 
might be difficult for him to immediately get what 
I am driving at. 
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The Witness: They commence 1, 2, 3, 4. 

Miss Barnes: Your Honor, would you like to see 
these papers ? 

The Court: Well, I would be glad to look at 
them. Are they papers such as can be read into the 
record? [75] : 

Miss Barnes: Yes, I think they should be read 
into the record. 

The Court: And they come from your file? 

The Witness: ‘They are in the official files in 
our office. 

Q. (By Miss Barnes): Will you please, Mr. 
Curran, read this letter of April 29, 1952, signed 
by—this is the one signed by Mr. E. V. Huggins, 
Assistant Secretary of Air. 

A. That is right. 

The Witness: If I might interject, your Honor, 
there are available here today certified copies of 
the original signed letter. 

The Court: Where are they? 

The Witness: Mr. McPherson has those letters. 

The Court: Do you have certified copies of the 
original letter to which the witness has referred ? 

Mr. McPherson: JI have some here. 

The Witness: I believe Colonel Wells has them. 

Mr. McPherson: These are all the documents 
Miss Barnes subpoenaed. 

The Witness: Mine are just carbon copies. 

The Court: Well, it would be much better to get 
the photostat of the original documents. 

(Mr. McPherson hands up papers.) [76] 
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Miss Barnes: May I ask, are these all the same, 
these copies? 

The Witness: No, there are two sets. There is 
one group that is a photostat of this one, and the 
other group a photostat of that. 

Mr. MePherson: “This one’’ isn’t going to be 
very intelligent in the record, unless you identify 
them. 

Miss Barnes: Well, let’s see what we are look- 
ing at first, Mr. McPherson, then we’ll try to iden- 
tify them. 

The Court: Just a minute, Mrs. Barnes. You 
questioned the witness concerning a letter, I have 
forgotten the date of it. 

Miss Barnes: April 29th. 

The Court: Dated April 29th. 

Miss Barnes: Signed by Mr. Huggins. 

The Court: 1952. 

Miss Barnes: Signed by Mr. Huggins. 

The Court: All right. Now, have you a certified 
photostatic copy, Mr. Curran, of the original letter? 

The Witness: J have. 

The Court: All right. 

Miss Barnes: These are just for free? 

Mr. McPherson: Unless you say what “this” 


1S 
Miss Barnes: J know. 
Mr. McPherson: ——your answer isn’t going 
to be intelligible. [77] 
Miss Barnes: I am going to have to find out 
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myself what I am looking at before I can certainly 
get 

The Court: Well, the witness testified that he 
has with him a photostatic certified copy of the 
original letter dated April 29, 1952, signed by E. 
V. Huggins. Now, is that the document you are 
talking about? 

Miss Barnes: Yes, that is one of them. 

The Court: All right. Let’s get one at a time. 

Miss Barnes: Now, you are going to see all 
these, your Honor, and if they are going to go into 
evidence I don’t think it 1s necessary if they are 
in evidence that he read them into evidence, do 
you? 

The Court: No, but let’s get them marked. 

Miss Barnes: Yes. 

The Court: Get that letter marked as an exhibit. 

Will you give it to the clerk and have it marked? 

That one will be received in evidence, so if you 
will please hand it to the clerk, so we can get it 
marked and then you can examine the witness on it. 

Miss Barnes: Can we use this one, it is the 
prettiest ? 

Mr. McPherson: I have no objection to the re- 
eeipt of the photostat of the original letter of Mr. 
Huggins, dated April 29, 1952, with the attachments 
therein referred to, as certified on this document. 
[78] The Mr. Huggins who signed that letter is the 
same Mr. Huggins who signed the declaration of 
taking in this case, your Honor. 

The Court: All right. Then that document with 
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attachments will be received and marked Defend- 
ants’ Exhibit B. So if you will mark it, Mr. Clerk. 
(Lhe document referred to was marked as 
Defendants’ Exhibit B, and was received in 
evidence. ) 

Miss Barnes: Now, Mr. Curran—— 

The Court: Will you delay any question until 
we have it marked? 

Do you wish to question the witness further con- 
eerning Defendants’ Exhibit B? 

Miss Barnes: Yes, we have got another one. We 
might as well get them in right now. 

The Court: Do you have an extra copy of it, 
Mrs. Barnes? 

The Witness: I do, yes, sir. 

Miss Barnes: There is another exhibit on which 
I would like to question the witness. 

The Court: Well, let’s find out what document 
he has concerning which you wish to question him, 
and maybe we can get a photostatic copy of it for 
the record. 

Miss Barnes: Yes. It is the letter of December 
27, 1950, memorandum to the Assistant Secretary 
of the Air Force, signed by and from General 
Colby M. Myers. 

The Court: Do you have in your possession a 
[79] copy of the document referred to by the wit- 
ness? 

The Witness: Yes, I do, your Honor. 

The Court: Have you with you today a photo- 
stat certified copy? 
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The Witness: I also have that. 

The Court: Have you seen that, Mr. McPherson? 

Mr. McPherson: Yes. 

The Court: Do you want to offer that document 
in evidence, Mrs. Barnes? 

Miss Barnes: Yes, with its appendages. Besides 
that letter there is another short letter dated Jan- 
uary 10, 1951. 

The Court: Is that an attachment to the other? 

Miss Barnes: They have made it an attachment, 
and I imagine it goes together. 

The Court: All right. Do you have any-—— 

Miss Barnes: There is also a map here. 

The Court: Well, that is attached to it, is it not? 

Miss Barnes: Yes. 

The Court: Do you have any objection? 

Mr. McPherson: No objection. 

The Court: All right. The certified photostatic 
copy of letter dated December 27, 1950, signed by 
General Myers, is it? 

Miss Barnes: General Colby M. Myers. 

The Court: Together with the attachments, maps 
[80] and other letters attached, are received in evi- 
dence and marked Exhibit No. C, Defendants’ Ex- 
hibit C. You have a copy for Mr. McPherson and 
Mrs. Barnes. 

(The documents referred to were marked as 
Defendants’ Exhibit C, and were received in 
evidence. ) 

Mr. McPherson: I have a copy. 

The Court: You have a copy? 
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Mr. McKendry: Yes, your Honor. 

The Court: Very well. 

Miss Barnes: Have you seen the copy yet, your 
Honor? 

The Court: I have seen B, and we are waiting 
for C. 

Miss Barnes: You didn’t bring a photostat for 
the Court of the one from Seybold? 

The Witness: No, I did not. I have a copy. 

Miss Barnes: May I see that a moment again? 

I would like in the event that there is not a 
photostat here for the Court, that this particular 
letter be read into the record, and I think it should 
also be made an exhibit under the same conditions 
as the original directive was, the wire. 

The Court: Have you seen the letter, Mr. Mc- 
Pherson ? 

Mr. McPherson: No, I have not. 

The Court: Would you show the letter to Mr. 
McPherson? 

Mr. McPherson: No objection to the letter of 
January 9, 1951, which has just been shown to me. 

The Court: The letter is dated what, December ? 

Mr. McPherson: January 9, 1951. 

Miss Barnes: January 19th. 

The Court: And from whom is it? 

Miss Barnes: The letter is from J. 8. Seybold, 
Colonel, CE, Division Engineer. It is to the Engi- 
neers at San Francisco, I believe. 

The Court: Well, now, Mr. Curran, could that 
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letter be received in evidence, and be withdrawn 
upon the substitution of a true copy? 

The Witness: Yes, your Honor. In fact, I don’t 
know that it need be withdrawn. It is a typed copy. 

The Court: Then that letter is received in evi- 
dence, dated January 19, 1951, from J. S. Seybold, 
marked Defendants’ Exhibit D. 

(The letter referred to was marked as De- 
fendants’ Exhibit D, and was received in evi- 
dence.) 

Mr. McPherson: Actually I see no materiality 
to the letter. We do not object to it. 

The Court: Yes. I haven’t seen the letter, but 
will you have the clerk mark it. 

Q. (By Miss Barnes): Mr. Curran, these are 
all official letters from the files of the District Corps 
of Engineers in Los Angeles? 

A. That is correct. [82] 

Mr. McPherson: You had two more subpoenaed ? 

Miss Barnes: I had? 

My. McPherson: Yes. 

Miss Barnes: Thank you very much, Mr. Mc- 
Pherson. Touche. Well, I thought they were in- 
corporated mostly in those. 

The Witness: I believe they are all in. 

Miss Barnes: I believe, Mr. McPherson we have 
them; you see, they were combined in these exhibits. © 

The Court: In other words, the other documents © 
that the witness has are attached as attachments 
to the exhibits which are in evidence? 

The Witness: That is correct. 
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The Court: Are you satisfied with that, Mrs. 
Barnes? 

Miss Barnes: Yes, your Honor. I thought Joe 
was discovering something else for me. Made me 
real happy for a moment. 

Your witness, Mr. McPherson. 


Cross Examination 

Q. (By Mr. McPherson): Mr. Curran, you do 
not mean by your testimony to cast the inference 
that you or anyone in the office of the District En- 
gineers in Los Angeles has any voice in or deter- 
mination as to which property, if any, will be con- 
demned for military use as United States bases? 

A. No, in [83] 

Q. Did you perform any function—— 

The Court: I think the witness wishes to sup- 
plement his answer. 

Mr. McPherson: Oh, I beg your pardon. 

A. No, in the office of the District Engineer in 
Los Angeles upon direction we prepare declarations 
of taking in blank and submit them for recom- 
mendation through the South Pacific Division En- 
eineer’s office to the office of Chief of Engineers, 
where they may be changed, may be declined, or 
may go on up to the Secretary of the appropriate 
department for signature. 

Q. (By Mr. McPherson): And the Secretary 
may or may not have them signed ? 

*. ‘That is*eorrect. 

Q. You were asked whether there was any other 
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identification of the property as being that of the 
Barnes McKendry land in the declaration of tak- 
ing assembly which you prepared. Examine your 
file, sir, and see if you have a transmittal memo- 
randum dated December 4, 1952, from your local 
office to the Division Engineer at San Francisco 
transmitting the assembly covering Tracts L-2040, 
2043, 2071 and 2072. 

A. That is the open file on the counsel table. I 
believe it is turned to that letter. [84] 

Mr. McPherson: I should hke to have marked 
for identification, or will offer directly in evidence 
the copy of the letter which I have just described, 
which transmits the declaration of taking assembly, 
identifies the property as that of Mrs. Barnes and 
MckKendry interest, indicates the appraisal informa- 
tion which the government then had, indicates the 
failure to secure the option, the breakdown of the 
negotiations, and recommends the condemnation of 
the property. 

The Court: Have you seen the letter, Mrs. 
Barnes ? 

Miss Barnes: No. 

The Court: Will you examine it? 

Miss Barnes: Mr. McKendry, would you like to 
examine it? 

Mr. McPherson: It is one of the exhibits at- 
tached to Mr. Lavine’s affidavit. 

Miss Barnes: Do we have a copy of that? 

Mr. McPherson: Yes, you dowhewe) 

Miss Barnes: I don’t believe it is a legible copy. 
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Mr. McPherson: That is the one I agreed to 
sive them a copy, because it didn’t reproduce. In 
our file that is all I have, is a photostat. 

The Court: Would you identify the letter, Mr. 
Witness, as to date, and the signature? 

The Witness: This is a letter 4 December 1952 
to the Division Engineer, South Pacific Division, 
Corps of Engineers, U. S. Army, P. O. Box 3339, 
Rincon Annex, San Francisco 19, California, [85] 
the subject of which is Declaration of Taking No. 
2 eovering Tracts L-2040, L-2043, L-2071 and 
L-2072, Edwards Air Foree Base, California. 

The Court: Well, this letter then is received in 
evidence. Do you have any objection to the receipt 
of the letter in evidence? 

Miss Barnes: No, your Honor. 

The Court: All right, it is received as Govern- 
ment’s Exhibit No. 1. And if you care to substitute 
a true copy vour file copy may be withdrawn. Gov- 
ernment’s Exhibit No. 1. 

(The document referred to was marked as 
Government’s Exhibit No. 1, and was received 
in evidence. ) 

The Witness: For further identification, it is the 
letter of W. R. Shuler, Corps of Engineers. 

The Court: There is also a copy, a photostatic 
copy of Government’s Exhibit No. 1 attached to 
the affidavit of Mr. Lavine. 

Mr. McPherson: Yes, but it is not a very legible 
copy. 

Q. Now, Mr. Witness, I show you the Defend- 
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ant’s Exhibit D, and direct your attention to the 
language in the first paragraph thereof, relating to 
the directive, and the sentence reading, “The land 
acquired under this directive should be purchased 
strictly in accordance with the priority indicated 
therein.’’ Does that have anything to do with the 
order in which land should be condemned instead 
of purchased? [86] 

A. No, sir. 

Miss Barnes: I object to that. You have just 
asked him and he has testified he had nothing to 
do with this, he just takes orders. 

The Court: J think the objection should be over- 
ruled. It is a question of the priority of purchase 
or priority in condemnation, isn’t it, Mr. McPher- 
son? 

Mr. McPherson: Yes, your Honor. 

The Court: I think the objection should be over- 
ruled. Did the witness answer the question? 

The Reporter: Yes, I have answer “no, sir.” 

Q@. (By Mr. McPherson): You were asked this 
morning if you could recall any cases in which 
numbered declarations of taking other than No. 1 
have been filed. 

Miss Barnes: Muroe only. 

Q. (By Mr. McPherson): How about other 
cases, other property ? 

A. Yes, in numerous projects I have prepared 
declarations with recommendations that same be 
accepted by the Secretary, as many as 50 in one 
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ease in the Southern District of California, Civil 
No. 9103. 

Mr. MePherson: That is all. 

The Court: I don’t think the witness finished 
the answer. [87] 

The Witness: That was in Lytle Creek and 
Home project, also in the Southern District, any 
number of declarations from 25 to 30 were prepared 
and filed in the same case. 

The Court: That is all apparently, Mr. Curran. 

Mr. McPherson: That is all, your Honor. 

(Witness excused.) [88] 
% * £ 
VEMBA M. GREENE 
having been called as a witness in behalf of the 
defendants, and being first duly sworn, was exam- 
ined and testified as follows: 

The Clerk: State your full name, please. 

The Witness: Vemba M. Greene, G-r-e-e-n-e. 
ee ee at: 

Direct Examination 

Q. (By Miss Barnes): Mrs. Greene, when did 
you first go in business at Muroc? 

A. I think it was in March of nineteen—well, I 
ean’t recall the year exactly, but was tnmediately 
after the 7th of December, when they made the at- 
tack on the Islands. 

Q. In other words, you were already located in 
that country, is that correct? A. Yes. 

The Court: You are talking about 1941, 1942, 
is that right? 
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Miss Barnes: 1941. 

The Court: Pear] Harbor was December 7, 1941, 
and it was shortly after that that you went into 
business ? 

The Witness: We moved out there in January 
of 1942 then, and we opened up for business in 
the first part of March. 

The Court: Of 742? 

The Witness: Yes, sir. 

The Court: All right. 

@. (By Miss Barnes): What business were you 
in there, Mrs. Greene? A. To begin with? 

Q. Well, just state—what I am interested in also 
is what business you had, for instance, say in [93] 
1949. 

A. Well, when we first started out we had a 
small restaurant, that seated twelve people, we 
served sandwiches and coffee and soft drinks. And 
then as time went on we added to that and when 
the demands of the personnel at the Base demanded 
we served more food we did, and as time went on 
we added a trailer court and we added a service 
station and we added a package liquor store with 
the consent of the Base. 

Q. When you say the consent of the Base, what 
did the Base have to do with whether you should 
or not have a package liquor store? 

A. It was told to us the fact we were within 
660 feet of the boundaries of the, at that time it ~ 
was known as the Edwards Muroc Base, that it 
would be necessary for my husband myself to have — 
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a letter signed by the Commanding Officer of the 
Base, requesting that the State of California grant 
us a license. We petitioned the Commanding Officer, 
and he furnished us the letter, and it is on file at 
Sacramento in the State Board of Equalization. 

Q. You were thereupon granted a license, is that 
correct ? A. That is right. [94] 
kee ee 

Q. Can you remember, Mrs. Greene, what did 
the town of Muroc consist of in the years 1949 
to ’50? 

Mr. McPherson: Objected to as irrevelant, in- 
competent and immaterial, not probative of any is- 
sue in this case. [101] 

Miss Barnes: Well, we have papers, Mr. Me- 
Pherson, that are filed before the Court. This wit- 
ness is out of order but we do have papers that 
have a list of all that stuff and I want it from her, 
not from the government. 

The Court: Well, I will overrule the objection. 
Do you understand the question, Mrs. Greene? 

The Witness: Well, I think I do, but maybe it 
had better be repeated. 

The Court: She wants to know what the town 
of Muroe consisted of, I think, in 1949 and ’50, so 
would you state that? 

A. Well, Mr. Anderson had a store at the orig- 
inal location, what they call the townsite of Muroe, 
and across the street from him was the depot, and 
he had a service station there, and he had several 


488 E. S. McKendry, et al., vs. 


(Testimony of Vemba M. Greene.) 

units that he rented. ’49, ’50, and the County of 
Kern had leased the ground facing on the highway, 
of the Muroc highway that came off 466 into the 
base, and they had built a sufficient number of 
units to house about 750 people; there was a school 
house there across the street from that. Now, right 
at the corner of the road, at the school house, we 
were north, going back toward the highway, and 
we had 73 acres in that piece and we had a 30- 
unit trailer court, and we had five or six rentals, 
we had a restaurant, we had a super service sta- 
tion, and we had a liquor store. And up the road 
[102] further, across the track, going towards the 
base, a man by the name of Mr. Fitts had four 
apartments which he had constructed in there for 
rental, and I don’t know the name of the gentle- 
man in front of him but he had four apartments, 
and coming south just a little ways was a two- 
story house been there about 30 or 40 years, but 
in excellent condition, and they had about six or 
eight rentals in that, and one of the old time in- 
habitants there, who had been there for around 
30 or 40 years by the name of Mertz, they had sev- 
eral rentals. In fact, there was 15 or 20 families 
that had bought property between the road that 
went to the base, at that time it would be the north 
gate, and across the railroad track before it was 
moved to where it is now, and I would say there 
was in the neighborhood of 55 or 60 families living 
in that area. I could go into more detail if you 
would like. 
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The Court: JI think generally that gives the 
Court an idea of what the town consisted of. 

Q. (By Miss Barnes): Did you mention the 
Bel, We Club? 

A. Yes. Well, no, I didn’t mention it, but the 
B. F. W. clubhouse constructed on the edge of the 
lake, and then there was Mr. Pauley, he had rentals 
in there, and there were several more that had rent- 
als. We all got our mail at the post office. [103] 

Mr. McPherson: I move to strike the testimony 
of the witness concerning the structures and trail- 
ers in the old townsite of Muroc on the same 
grounds that were assigned in support of the ob- 
jection to the question. 

The Court: I will deny the motion. 

Q. (By Miss Barnes): Now, Mrs. Greene, I 
would like to show you 

A. We had rentals but they were not right 
there. 

Q. some newspaper advertisements. 

The Court: What date is that issue? 

Miss Barnes: What date? 

The Court: Yes, approximately, °55, ’54. 

Miss Barnes: May 1955. 

Q. Does that page relate to any spot you know? 

Mr. MePherson: Object, if your Honor please, 
obviously public newspaper advertising in 1955 
could not have anything to do with the legal right 
to condemn the defendants’ property in 1953. 


Miss Barnes: Diserimination. [104] 
ee oe 
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The Court: In other words, you want to prove 
by this witness—— 

Miss Barnes: Two things. We are not only now 
proving discrimination. The first proof was what 
was Muroe when they said there was nothing there. 
The second point is that she was displaced, dis- 
criminated against, not allowed to go in business, 
her land was taken from her. She was pushed out 
eight miles; when she begged them to have a 
liquor store in they wouldn’t let her down it, oh, 
no, couldn’t have a liquor store on the government 
property, but these advertisements show they ad- 
vertise a liquor store. She can testify there is one; 
I can take the stand and testify there is one, so 
ean Miss Martin. She and I were in one last Sun- 
day together, which was open on Sunday ineident- 
ally, which was all right with me. But what we 
are trying to prove here is that they scream se- 
curity and [107] then they are advertising. My 
husband wants me to read this. There is, of course, 
a further reason. 

The Court: You are reading from the transcript? 

Miss Barnes: Transcript in this same case, Sep- 
tember 9, 1953, page 24, line 8, Mr. Weymann: 

“There is, of course, the further reason and that 
is for reasons of security. These are classified 
operations that are carried on in there and in order 
to protect the security of those operations the gov- 
ernment should have possession of the property, as 
soon as reasonably possible in order to prevent any 
leakage from these premises. There is here a motel, 
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for example, on these premises and people come in 
and go out there, and that is the thing we scek to 
put an end to. 

“The Court: Well, has that condition existed all 
the time? 

“Mr. Weymann: That is correct, but there is no 
reason why it should continue any longer than is 
necessary.” 

There is more of this later in the transeript. 

I would like these in the record, your Honor. I 
will ask they be marked for identification other- 
wise, but I think this covers a very definite point 
in the case. They are screaming security, and yet 
they run these advertisements, and [108] this is 
run in all the papers. 

The Court: Well, those newspapers may be 
marked for identification as Defendants’ Exhibit 
E. 

Miss Barnes: Your Honor, I could have brought 
in hundreds of them. 

The Court: Will you have the clerk mark your 
document for identification ? 

(The newspapers referred to were marked as 
Defendants’ Exhibit E for identification.) 


* e & & 

Miss Barnes: I won’t push you too far, your 
Honor; you have been very nice. 

Q. I believe, Mrs. Greene, that vou left out the 
elothing store and a couple of other gas stations. 

A. Iam sorry, I did. 

The Court: They were there in 1949 and ’50? 
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The Witness: Well, the clothing store was in a 
building rented by us. 

Q@. (By Miss Barnes): And I believe Mr. 
Levine’s restaurant was there in 1949? 

A. Well, that is true, but I included that in 
that housing, and the welfare club, and there was 
a service station down the street. 

@. And there was also a snack bar? 

A. Yes. There were three restaurants operating 
there at one time, outside the base. 

Miss Barnes: I can’t remember whether we got 
in evidence, or whether there was an objection, as 
to what the town of Edwards now consists of. 

Mr. McPherson: We object—— 

Miss Barnes: They object, and was it sustained? 

The Court: Yes, that was sustained. 

@. (By Miss Barnes): Do you know of any of 
the old timers that had like [110] businesses that 
now exist in the town of Edwards, that have opera- 
tions in Edwards? 

Mr. McPherson: That is incompetent, imma- 
terial and irrelevant. 

The Court: I will overrule the objection. Are 
any of the old timers who did business in Muroe 
who are now doing business at Edwards? 

The Witness: We were promised the oppor- 
tunity. 

Mr. McPherson: I move to strike that answer 
as not responsive. You can answer yes or no. 

The Witness: There is not. 
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Q. (By Miss Barnes): Were you ever prom- 
ised you could operate there? 

Mr. MePherson: We object, your Honor. 

The Court: I think the objection is sustained. 
The fact is the witness testified that none of the 
old timers are engaging in business in Edwards. 

Miss Barnes: ‘That means, of course, the old 
timers whose land were taken in one form or an- 
other by the government. 

The Witness: I understand. 

Miss Barnes: Your witness. [111] 
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a witness in her own behalf, having been first duly 
sworn, testified as follows: 

The Witness: In the first place, I would like 
his Honor to take an overall view of the territory. 

The Court: That map has been introduced in 
evidence ? 

Miss Barnes: It is already in before, in the mo- 
tion, as Exhibit 7. 

The Court: As Exhibit 7? 

Miss Barnes: As Exhibit 7. 

The Court: Is that the government’s or plain- 
tiffs’ exhibit? 

Miss Barnes: That is the defendants’ Exhibit 7. 

The Court: Does the Clerk have it marked? 

The Clerk: Yes, it is marked on the corner. Yes, 
that is Defendants’ Exhibit 7, introduced at the 
hearing in February 1954. 
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The Court: Do you have a pointer there the 
witness might use? 

Miss Barnes: Mr. Curran, could I ask you to 
please come hold this side for me? 


Your Honor, I don’t know how well you ean 
see this. [120] 
Direct Examination 
The Court: I was just wondering, Mr. Me- 
Kendry and Mr. Curran, if you will hold the map 
over here. Mr. McPherson, you gentlemen may 
place yourselves so you can see the map too. 
Mr. McPherson: Very good, sir. 
The Court: Mrs. Barnes, you have been sworn, 
have you? 
Miss Barnes: Yes, your Honor, and I am testi- 
fying now. 
The Court: All right. 
Miss Barnes: This map 
Mr. McPherson: That was 7 in the previous 
hearing. What is it in this case? 
The Court: Well, do you want to re-introduce 
it as an exhibit in this hearing? 
Miss Barnes: Is that proper? 
The Court: I think so. 
Mr. McPherson: It will be Defendants’ F. 
The Court: F is the next number in this hear- 
ing, and so please refer to it as Defendants’ Ex- 
hibit F in this hearing. 
(The map referred to was marked as .De- 
fendants’ Exhibit F, and was received in evi- 
dence.) 
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The Witness: This is a scale map, your Honor. 
Now the government in the first hearing of Sep- 
tember 9, 1953, came into court with a map which 
showed the east line of the base here, the line here, 
the east line of the dry lake, and showed the west 
line of the base over here, approximately [121] 
here (indicating). 

The Court: “Over here’’ would mean nothing in 
the record. 

The Witness: Well, we will say over close to the 
west line of the Rosamond Dry Lake, and the tran- 
seript will show that Mr. Weymann, the attorney 
for the government, did say to the court that the 
defendants’ property was in the very center of the 
Edwards Air Force Base. 

The Court: Now, that is rectangular, almost? 

The Witness: 360 acres. 

The Court: 360 acres, that is outlined in blue. 

The Witness: Yes, the runways of the air base 
are outlined in green. 

The Court: Oh, yes, I see. 

The Witness: This is the airport proper here, 
actually it ran down into the edge of the property, 
the east 80 of the property was where the concen- 
tration of most of the buildings were, and alfalfa, 
180 acres of alfalfa in this area (indicating), and 
the rest was either airport or desert grazing land. 
In other words, it was fenced and had considerable 
crops from time to time throughout the various 
years. This at the time we were in court was the 
proposed new runway. 
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The Court: That’s the green coming off of the 
Muroc Lake? 

The Witness: Yes, over the old base, the old air 
base which is shown in detail on these maps, which 
is a United [122] States government map. Now, 
that was at that time under construction, and has 
since, I believe, been completed. Am I right, Col- 
onel Akers, is that runway completed? 

Colonel Akers: Yes. 

The Witness: Now, the air base consisted before 
mostly of this land project, this later taking; in 
other words, that we are in. The air base edge 
ran, I believe this line, Mr. McKendry, can you 
see? This is the west line of the base. 

The Court: Can you designate that line some 
way for the record? 

The Witness: Well, it would be approximately 
two miles. You see, these squares are each a sec- 
tion, and a section is approximately a mile. Two 
miles east of the subject property, there is a road, 
and to the east of that road, county road, there is 
the air base fence, and that fence is still the same. 

The air base itself has the same west boundary 
to all intents and purposes. This land is open to 
the public still, as far as going on it is concerned. 
Now, up in here, in these sections—— 

The Court: Well, that would be kind of nortn- 
easterly? 

The Witness: We will say it is some mile or so 
in a northwesterly direction from the present newly 
completed runway, is the Wherry Housing. That 
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has grown considerably. It is extending all about 
here. (Indicating.) [123] 

Now, this is a sort of a topograph map I am 
showing you of the base, and I am going to get to 
more detail on the Wherry Housing and the shop- 
ping area. 

Now, this would be the west line of the base as 
it was before the property was taken by the gov- 
ernment, and the east line of the base extended to 
here, approximately. 

The Court: Clear over to the east end of the 
map? 

The Witness: Clear over to the east end of the 
map. I believe Highway 395 is the boundary there, 
is that correct? 

Mr. McKendry: Jn part. 

The Witness: Well, it extends almost, or in part 
to Highway 395, which is the main highway which 
runs down from Bishop, which runs through back 
roads to Escondido. Of course, these marks, so your 
Honor will know what they are, they contended 
this was the very center of the air base. 

The Court: They contended the subject prop- 
erty was? 

The Witness: Yes, and these marks were show- 
ing what the center was of the air base, when they 
were contending that this was the very center. 

The Court: Well, that is a cross in green, is it? 

The Witness: Yes. 

The Court: Above which is marked “Center of 
Proposed A F' B property’’? 
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The Witness: Yes. And also that was testified to 
by [124] Colonel Miller of A.D.C. So the center 
of the proposed Air Force property would be about 
the center. 

The Court: That is the expansion ?. 

The Witness: Yes. 

The Court: Would be about that cross in the 
approximate center of Muroc Lake? 

The Witness: Yes. Now, your Honor, they went 
to a great deal—that is, the government went to 
a great deal of trouble to show the subject prop- 
erty was being flown over, and why they would 
need the subject property on account of the flight 
of the airplanes, and their map of the area showed 
a great many of these patterns. I took one of the 
runways from their map, that is, taken from the 
Air Force map that they put in evidence. 

The Court: That is the runway at the north- 
westerly part of Muroc Lake? 

The Witness: Yes, extending it showed they 
were flying with those paddles directly over the 
Wherry Housing. At the time Colonel Akers made 
a statement that they were ground runs, they 
couldn’t fly in this direction. That will be found 
in Judge Beaumont’s decision, they couldn’t fly on 
the southwesterly side. 

In checking that, I did this from the maps, I 
found they were centered more over the housing. 
Of course, it has been explained since this was 
made. [125] 

We had a railroad across the base, which you 
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have heard a great deal about. This is the line then 
on the map, extending across the lake in a north- 
easterly direction. The railroad has since been re- 
located to where it extends towards the top of the 
map, or even off the map. I think the railroad line 
is continued from here. This was in Public Law 
564, Congress recognized the necessity for the use 
of this particular lake, and the recommendation 
was that the railroad should be moved, and that 
land should be acquired to relocate it and the re- 
location of it should be paid for. 

The Congressional Record of the hearing we re- 
ferred to that brought on the law, Public Law 564, 
under which the property was condemned, had to 
do entirely with this area. 

The Court: The Muroc Lake area. 

The Witness: Not only the Muroc Lake area 
but the town of Muroc itself, which was right in 
here. They wanted that, and the reason that they 
said they wanted it— it is in the Congressional 
Record—was to keep encroachment from coming 
in on the base itself. Now, that was all that Public 
Law 564 had. 

In Public Law 155, of the 82nd Congress, I 
haven’t studied that law, your Honor, but we do 
have a copy which is in the documents you received 
today, which said these mud mines, which were lo- 
eated up here on this lake, will [126] be moved 
over to the Buckhorn Lake area, which is in here. 
The property that Miss Martin was talking about 
was, I believe, right next to this property. 
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The Court: Well, that Buckhorn area as you 
describe it is the brown portion east of Rosamond ? 

The Witness: Well, mostly the brown portion, 
but the area between the two dry lakes. 

The Court: All right. 

The Witness: This is Buckhorn Lake area. In 
fact, Buekhorn itself is right up in here, the Buck- 
horn Springs, and they refer to this Buckhorn 
Lake. The subject property is actually close to the 
Buckhorn Springs, but they are named from Buck- 
horn Lake. 

This would be the Muroce township area up in 
here. 

Now, even as late as the 82nd Congress, it is pro- 
posed to move the mud mines from the lake here to 
the Buckhorn Lake area, meaning in this area here. 
That is what it says in the bill. This, of course, 
was never done. 

That is one question I wanted to ask Miss Mar- 
tin, but she is not here, but there has been no mud 
mine moved, and yet it was very specifically the 
one thing that the Congress were very anxious 
about. They said was there anything in the pro- 
posal that would mean cessation of the mud mines, 
and General Myers stated they would move the 
operation to the lake to the southwest. The only 
lake to the southwest [127] is the Buckhorn Lake 
area, and incidentally the mud here is good mud. 
The Rosamond Lake, I don’t believe, is suitable for 


rotary mud. It contains very much more salt on 
this lake. 
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I have driven across here, J delivered milk to 
the Air Force base for 12 years and the old camp 
used to be situated over in this area. 

The Court: You are talking about Muroc Lake 
now ? 

The Witness: Yes. 

The Court: That would be east of the lake? 

The Witness: On the east side of the lake, and 
when I delivered milk to them, even though there 
were a foot of water on the lake—we used to have 
wet years—I have seen this lake many times com- 
pletely inundated. However, we used to be able to 
drive our truck across the lake even though it was 
full of water if we kept on the route. If there was 
so much as the space of a line off you are stuck 
unmediately. 

The Court: You were talking about Rosamond? 

The Witness: Yes. Some of this is quite good 
land to land on. I have landed there many times. 
I have landed on these little lakes, but this lake 
wouldn’t be fit for test aircraft to land. 

The Court: Well, you are again talking about 
Rosamond Lake? [128] 

The Witness: Rosamond Lake. Now, Muroe 
Lake itself, which is the technical name, it is 
known as Rogers Dry Lake, that lake is always 
pretty good, and it has an entirely different sub- 
stance of clay. I can tell you why, but I don’t think 
it is necessary. But this lake is a very fine safety 
factor for test aircraft. They can come in from 
any direction, any way, if they are in trouble. I 
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have known pilots with trouble testing airplanes 
far west of the town of Lancaster to come baelx 
there in two minutes. In fact, George Welch, who 
was killed very recently was very close to the town 
of Lancaster. They don’t seem to be able to test 
over the Air Base. He bailed out, unfortunately un- 
successfully, his engine fell out on Lake Hughes, 
which is way off the map. In other words, it is 
important and I would be the first to say that lake 
is important to the testing of aircraft, and it should 
be added, and the moving of the railroad is an ad- 
ditional safety factor, because a lot of tracks, or 
the mud mine pits would be a hazard. 

And everything I know about Public Law 564 as 
explained to Congress was quite right and quite in 
keeping with proper and working plans for testing 
of airplanes at Muroc, even getting the town of 
Muroc itself and moving the people out, because 
it would have been pretty close. They have moved 
a lot of the old places, and rebuilt over [129] into 
this town. 

Now, their boundary now, I think the road has 
been moved, there has been this road around the 
lake, and the new road comes over here. 

The Court: Well, the new road is slightly west 
of the old road. 

The Witness: Yes, slightly west, and opens onto 
Highway 466. 

The Court: Mrs. Barnes, where is Edwards? 

The Witness: The town of Edwards? 

The Court: Yes. 
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Mr. McPherson: Do you mean, Judge, the rail- 
way station or the shopping center? 

The Court: I mean the shopping center? 

The Witness: The shopping center is in this gen- 
eral location, and is about—you see these squares 
are a mile, these are sections. It’s a mile or two 
miles, as the crow flies, from the new runway. 

Mr. McPherson: How far is it from the railroad 
station ? 

The Court: JI would like to know. 

The Witness: Well, the railroad station doesn’t 
mean anything. The railroad station would be up 
—instead of placing the railroad across, it has been 
rebuilt and it crosses across the top of the map 
here somewhere. 

The Court: So the railroad station would be near 
the top of the map, and approximately directly 
north of what you call the Wherry Housing? 

Mr. McPherson: About eight miles, I think. 

The Witness: Well, it is very close to this road 
just east of the old road. I think the old road goes 
right by the station. 

Mr. McKendry: Your Honor, 

The Court: Well, now, I think we can’t have 
two witnesses, one sworn and one unsworn. 

The Witness: My husband drives that every 
day, and he says the station is on the old road, that 
came back into the old road, and the underpass 
there at the station would be at the top, at the 
north. 
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The Court: It is kind of north and east of the 
Wherry Housing. 

The Witness: Well, it would be six or eight miles. 

The Court: Yes. 

The Witness: Depending. It is a little more than 
six miles, because we are running opposite, diagon- 
ally. It is a little over, your Honor, probably eight 
miles by road. 

The subject property,—and this is taken from 
the Air Force map, we did this from their own 
maps, the Air Force property is approximately two 
miles, just the other side of the road, which is just 
two miles east of the subject property. The run- 
way, as you see here, your Honor, is more [131] 
than three miles. We are again cutting diagonally, 
I think it is about three, I know it is quite a little 
over a mile, your Honor. And consequently we are 
well over three miles, that is the edge of the sub- 
ject property to the edge of the new runway. 

Now, there have been a lot of statistics, your 
Honor, about the distances from runways, and 
there are a great many runways operating in the 
country, and they are using the dry lake over the 
public road here, we have the Mojave Air Base is 
flying, the edge of their runway is within a ques- 
tion of feet of Highway 46, which is now four lane 
—it is getting to be all four lane. And there is no 
military reason why, no matter how many paddles 
they may draw, which they will show you on their 
maps, Which is merely confusing for just because 
they put a paddle doesn’t mean it is used by the 
aircraft. 
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I went to the Wherry Housing, to the beauty 
shop, to get my hair fixed over there, and when I 
was driving down the road—and incidentally these 
are all county roads, this road is a county road, 
maintained by the county, and the various roads 
that the government has built in, I don’t know 
whether they have all been deeded to the county 
yet, but I beheve it was the plan to deed them. 
This road has always been a county road and is 
still maintained by the county, and is a heavily 
traveled road, because a [132] great many of the 
people that work in that area travel this road, to 
come to their own homes, ranches, in Lancaster, 
and there was another road cut in here. The old 
road that the property was on, the paved road to 
Rosamond, which was our road, which was the 
main county road, continued down here and joins up 
here for a mile and then two miles more to the road. 
The government has brought a more direct road 
from the Wherry Housing down, which has eut 
off this road to the subject property. This road and 
this road here are both owned and maintained by 
the county, and paid for by the county, that is, the 
maintenance by the county taxpayers of Kern 
County, of which I am one. 

The Wherry Housing has a peculiar setup where- 
by the people that own the Wherry Housing do 
not pay the county taxes, but the renters of the 
houses do have the taxes of those houses, personal 
property taxes on the houses, or whatever they 
eall it, attached along with the rent and they are 
paying Kern County taxes. 
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We have a schoo! there, in fact, I think there are 
two schools, an elementary school and a high school, 
and those are maintained by the county, paid for 
by the county, by Kern County taxpayers. The 
public library, which is growing very fast, and is 
maintained by Kern County taxpayers. 

Now, on this same map we have a center, a shop- 
ping center which is highly publicized, and is open 
to the public [183] and it consists of everything 
that was in the small town of Muroc before and 
possibly some things have been added. When I say 
that, they have a large market, I mean a pretty 
nice looking sort of super-market type of thing, 
and they have a beauty shop, barber shop, lunch 
room and they have a liquor store, and there are 
projected plans—this is hearsay, I am not sure 
about it 

Mr. McPherson: Then I suggest you not say it, 
if it is hearsay. 

The Witness: 
and lounge. 

Anyway the town has been moved here, and the 
public is invited to come in here from all around, 
and this base is all open. It isn’t as if it were closed 
off or fenced off. It is not. [134] 

* + + ¥ 

The Witness: In other words, this is the im- 
portant lake, I can tell you that, I have been there 
a great many years, I flew over it myself. I tested 
aircraft over there in 1948. It is perfect, and they 


there will be a cocktail bar 
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needed it, and they needed to move the railroad, 
and they very likely needed this land in here. 

You can see relatively over the period of the dis- 
tances how far the subject property is and is 
outside the fence. 

Now, there is another thing, I would like to 
overlay on this map a very tiny map to show the 
Judge what I mean also in regard to the rest of the 
property before we argue about the Congressional 
record; also that the Wherry Housing is not only 
a housing—now, one thing I don’t know, your 
Honor, whether the housing, and I did read all the 
Congressional records on it, but I found nothing in 
the housing which went into super-markets, barber 
shops, baby stores, and various types of stores. I 
found nothing that gave to the Wherry Housing 
any right to put in a town community, 1t had noth- 
ing except housing, and that is why I don’t know, 
your Honor, oftentimes there are facilities needed 
such as [1388] commissary, but there are other 
places available, such as Mrs. Greene’s place up the 
highway here where groceries and stuff are obtain- 
able, and liquor store and where stores should be, 
but they have brought them into the air base area. 

Now, if you visualize this—they will show you 
their map, your Honor, which is prettier than mine, 
though mine is bigger—the edge of the proposed 
air base which they claim now to own, I think 
comes about to this line, isn’t it, Mac? Wait a 
minute, right in this area. 

The Court: Well, it is west. 
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The Witness: West of—— 

The Court: Rosamond Lake? 

The Witness: West of Rosamond Lake. It is 
approximately two miles east of the Highway at 
Rosamond, I guess, the town of Rosamond. 

Well, I believe maybe we had better read that 
while the map is open, so his Honor ean see it 
better. Do you want to get that? 

The Court: You may want to put that map 
down and rest a little bit. 

The Witness: I am reading from the second 
session of the 81st Congress, regarding the acquisi- 
tion of land at Muroc Air Force Base, California. 

“Mr. Sheppard: We will take up the next item, 
the ‘Muroc Air Force Base, Calif.,’ where I see 
[189] that you are making a request for $3,800,000. 

“General Myers: Muroe is, of course, the large 
base for our experimental aircraft, developmental 
aircraft. You all know that we have a large lake 
there, a dry lake, that lends itself to this type of 
work so that these airplanes can land on it. It is 
15 miles long and some 6 miles wide. We need a 
lot of land there, and that is one item we have 
in here for the base expansion.” 

Should I read it all, your Honor? 

Lhe Court: Well, you read such portions as you 
feel are material. 

The Witness: Well, they are simply discussing 
the price of land, at $34 an acre. 

The Court: You want to omit that? 
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The Witness: Well, it is a little bit, I should 
have just read that. It says: 

‘Mr. Sheppard: Does the $34 per acre include 
some of the mining locations that you are going to 
have to take over? 

“General Myers: It includes those mud-mining 
operations, and we have worked out an arrange- 
ment with them whereby we can acquire their 
properties and they can move over to a new loca- 
tion. [140] 

“‘Mr. Sheppard: In other words, there is noth- 
ing in this proposal directly or indirectly that is 
going to cause the cessation of that operation ? 

“General Myers: It will cause the stopping of 
the operation on the lake itself, but they will move 
over to another lake to the southwest. 

“Mr. Sheppard: But they will have available the 
material necessary for the economy of the oil opera- 
tion. They are presently supplying that material. 

‘‘General Myers: That is right. 

‘“‘Mr. Sheppard: You are not cutting that off? 

‘“‘“General Myers: No, sir. 

“Mr. Sheppard: And it will not impair the oper- 
ations of the oil industry ? 

“General Myers: That is right. I have the pa- 
pers here with me. 

‘Mr. Sheppard: If you say it is so, you do not 
need to bring out the papers.” 

Then he goes on to say it has been a disturbing 
situation. 

Now, I think we will skip that as not being any- 
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thing that I am particularly interested in pertain- 
ing to the case. Getting down to the question of 
the cost of the land: [141] 


“Mr. Wigglesworth: How much land do you 
propose to buy? 

“General Myers: 80,500 acres at about $32.40 
per acre, based on the over-all appraisals the engi- 
neers have made in the area. 

‘Mr. Sheppard: Regarding the cost of the acre- 
age, does that figure cover the across-the-board per- 
centage? You recognize the fact that there will be 
high and low spots? 

“General Myers: That is right. The mud mining 
operations will be more expensive. 

“Mr. Sheppard: That is what is shoving up the 
price on the average. The land itself is very defi- 
nitely desert. I would say that the cost of the land 
is that high because of the mud mining operation. 

‘‘General Myers: That is right. 

‘Mr. Sikes: For what purpose do you propose 
to buy the 80,500 acres? 

‘“General Myers: We have to acquire the land 
on this lake, or part of the land on the lake. We 
have to put a runway in there eventually, and we 
have to relocate the railroad that runs right across 
the lake. We have to acquire the land for that, and’ 
then we are acquiring the land in the vicinity [142] 
to prevent encroachment on the base area. 


“Mr. Wigglesworth: What will the total acre- 
age he? 
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‘‘General Myers: 139,000 acres, plus the acres 
we have now.”’ 

Then they talk about how many acres they have 
now and the two generals don’t agree on just how 
many acres they have now. 

The Court: Well, your point is that the subject 
property is not within the vicinity ? 

Miss Barnes: The subject property is not de- 
scribed in any way. 

The Court: No, your point is it is not within the 
vicinity ? 

Miss Barnes: Oh, definitely, your Honor. 

Well, there is a little more he thinks I should read. 

“Myr. Wigglesworth: You are going to increase 
it by 50 per cent? 

“General Myers: I have a map here that shows’’ 
—now this is the map, I think that Mr. McPherson 
was referring to, not the one he thought they night 
have showed him, but I don’t think they even saw 
it, Mr. McPherson. It doesn’t sound as if they 
looked at it from the testimony. He simply said 
he had it. 

‘‘T have a map here that shows the existing [143] 
reservation, 156,560 acres. Proposed acquisition 
139,000 acres. 

“Mr. Wigglesworth: I thought you said 85,000 
acres. 

‘‘General Myers: The total additional land we 
require is 139,000 acres. In this estimate we are able 
to procure 80,000 of that. 

“General Spivey: This is just a portion of that. 
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‘‘Mr. Sheppard: Some of this acreage in there 
is already government property, and there will be 
a transfer from one department to another.’’ 

I think that is all that pertains to the case. There 
is very little more. [144] 
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ey 28 29 Se 89 
PANCHO BARNES 
having been previously duly sworn, resumed the 
stand and testified further as follows: 


Direct Examination—(Continued) 

The Witness: I want to go back to the map, 
your Honor, because I have an overlay I wanted 
to show. I am sorry about the big map, but the size 
gives you a chance to see the detail. 

Mr. Curran, would you mind being a map-holder 
again with Mr. MceKendry? 

We will try to go over this real quick. [149] 

The Court: You take your time. 

The Witness: Your Honor, just as a poimt of 
interest, coming back again to my statements, and 
fam still under oath, your Honor, I am testifying. 

The Court: Yes. 

The Witness: That there was a town of Muroc. 
We have on this map considerable detail as to what 
was there. We have the Air Base here, the buildings 
Lor at, 

The Court: Now you are referring again to De- 
fendants’ Exhibit No. F in this proceeding? 
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The Witness: Yes, your Honor. And on this 
map it does show the Air Base in quite detail as 
it was at the date of this map which was—this 1s 
1947, your Honor, that part. I have pasted the 
maps together in order to make the big map, be- 
cause this is a Geodetic Survey, I think they call 
it, and they are very accurate maps. Now we have 
the Air Base as it was when they made this map 
in 1947, and the runway in 1947, and also they 
have considerable detail as to the town that was 
there in 1947. Now there are just little dots for 
the buildings, but I would like your Honor to 
scrutinize the outline of that town, because in 1949 
Congress was told that there was no town. 

Would you move it up real close so his Honor 
ean see the detail of these little town. Have you got 
your magnifying glass there? [150] 

The Court: Well, let the record show that I 
have examined the detail concerning the town of 
Muroe as it was in 1947. 

The Witness: Does your Honor observe the 
buildings there noted on the map? 

The Court: Yes. 

The Witness: In considerable amount? 

The Court: Well, the amount that is indicated 
on the map. 

The Witness: Now, we have a big map here, 
your Honor, that is now before the Court. I have 
a little map I want to introduce into evidence, and 
it is so small a map that I can hardly figure it out 
myself, knowing the territory as well as I do. This 
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little map—can we have a number for it, your 
Honor? 

The Court: Well, do you have any objection, Mr. 
McPherson? 

Mr. McPherson: I have never seen the map. 

Miss Barnes: Oh, I am sorry. 

Mr. McPherson: I would object to the map if 
the rider which is stenciled is included as part of 
the exhibit since it purports to be a directive from 
some committee, that calls itself the Air Coordinat- 
ing Committee, meeting in Washington, D. C. un- 
der date of February 18, 1955. I don’t know when 
the map was made or what it purports to depict as 
to time, and in the absence of some supporting 
[151] detail or some authenticity of the entries 
made on it, I don’t see how it could be material 
to any issue before the Court. 

The Court: It seems to me that the appendix 
that is attached to the map 


Miss Barnes: It is part of the map, your Honor. 

The Court: Well, it isn’t part of the map. 

Miss Barnes: No. 

The Court: It seems to me that it is completely 
hearsay and would not be admissible. ; 

Miss Barnes: It is sent out to pilots. It is a 
document by which the Air Base lives, it is their 
authority and that we should stay out of certain 
territory with our airplanes, and it is sent out by 
the California Aeronautics Commission in Sacra- 
mento, and circulated as the law, as far as I am 
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concerned, as a pilot, and as far as my husband 
is concerned as a pilot. 

The Court: Well, I don’t think that any proper 
foundation has been laid for the appendix, or what- 
ever it is, that is attached to the map. I think there 
should be some indication the date the map repre- 
sents. 

Miss Barnes: It is entitled, ‘Owens Valley Re- 
stricted Area (see map opposite page)’’ and it is 
sent out and circulated to us pilots who fly our 
aireraft in that vicinity to stay out of certain 
places. 

Mr. McPherson: As of what date? [152] 

Miss Barnes: As of February 18, 1955. 

Now, if we can ignore this map in court we 
should be able to ignore in our aireraft. 

The Court: I don’t think it is a similar situation. 

Miss Barnes: To us it is, your Honor, because 
I want to show you something that is quite inter- 
esting and startling, your Honor, and it is part of 
my case. 

The Court: JI think you ought to be able to fur- 
nish some foundation before the Court receives the 
map. Does the map depict conditions as they ex- 
isted in 105, 51, ’52? 

Miss Barnes: No, the conditions as they exist 
today. This case is going on right now. 

The Court: And the appendix or appendage to 
the map is apparently issued by some agency of the 
State of California? 

Miss Barnes: Because of—— 
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The Court: Is that right? 

Miss Barnes: It stems from the Air Force, from 
the military services, from Washington. It has to 
do with what I am showing you, your Honor. 

Mr. McPherson: May I examine the witness on 
voir dire? 

The Court: Yes. 

Mr. McPherson: Is it not true the map which 
you proffer was taken from a publication to which 
you are a subscriber or to which you are entitled 
to receive copies? 

The Witness: No, your Honor. [153] 

Mr. McPherson: And when you received the 
map as you proffer it, was the rider which is sten- 
ciled to the map dated February 18, 1955 a part 
of it? 

The Witness: Yes, it was. 

Mr. McPherson: It was received in this condi- 
tion ? 

The Witness: Yes. 

Mr. McPherson: Then my objection, your Honor, 
goes not to the authority or the support for the 
map but to the fact it relates to a condition exist- 
ing the 15th of February 1955, as depicted by the 
Air Coordinating Committee meeting in Washing- 
ton, D. C. and could not be binding upon the gov- 
ernment in this case, and is not probative of any 
issue before your Honor. 

Miss Barnes: It isn’t a question of whether it 
is binding or not, your Honor, it simply means this, 
and I will explain the situation to you, and then 
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you can make up your mind whether or not it 
should go in the evidence. But the situation, your 
Honor, is this, this little map, your Honor, in re- 
lation to this big map, the big map as you see is 
practically all of the Edwards Air Force Base, and 
the proposed part. of the Edwards Air Force Base. 
That is the original base which is on this side of 
this line, including the Rogers Dry Lake, and the 
proposed and partly condemned and properly con- 
demned, and the condemned unnecessary prop- 
erty [154] 

Mr. McPherson: We ask the statement be de- 
leted. 

The Court: Well, I think that the statement it 
is unnecessary should be deleted. 

Mr. McPherson: And TIT ask that she testify and 
not argue. 

The Witness: All right. Anyway, we have the 
fence of the original Edwards Air Force Base on 
this side, and this takes in the territory which they 
propose to take in their condemnation. 

Now, this little map shows in this little spot here 
at the bottom of the restricted area, as noted on 
the map, the part of this map 

The Court: Of the big map? 

The Witness: Of the big map, Exhibit F, it 
shows that which is actually fenced and which is 
actually Air Base. The little map 

Mr. McPherson: We object to that, your Honor. 
It is an air navy map. 

Miss Barnes: What do you mean? 
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The Court: Just a minute, Mrs. Barnes. The 
small map will be marked for identification De- 
fendants’ Exhibit G for identification, and the 
Court will not receive it in evidence on the ground 
that no proper foundation has been laid for the 
receipt of the map, but you may have it marked 
Defendants’ Exhibit No. G for identification. 

So if you will have the clerk mark the map for 
identification. [155] 

The Clerk: Also the appendix? 

The Court: Yes, mark the whole for identifica- 
tion. | 

(The document referred to was marked as 
Defendants’ Exhibit G for identification.) 

Miss Barnes: On that particular map, your 
Honor, I want to make an offer of proof. 

The Court: All right. 

Miss Barnes: My offer of proof is this, your 
Honor, we are pilots, your Honor, both of us. We 
have our aircraft, we have our airfield which is 
here marked on the map. We both have been flying 
for many, many years, my husband something more 
than 20 and I some 28 now, I believe, and my son, 
who is another defendant in this ease is also a pilot 
and flies in this area. 

The government, the Air Force has not been sat- 
isfied with the taking of this territory. All they 
intend to do, as far as this is concerned probably, 
is fly over it. 

Mr. McPherson: Object, if your Honor please, 
the witness obviously could not deseribe the intend 
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of the Secretary of the Air Force or the commit- 
tees of the government which controls our military 
operations. 

Miss Barnes: Well, that was testified to under 
oath. 

The Court: As I understand it, this is an offer 
of proof on your part. [156] 

Miss Barnes: This is an offer of proof, in which 
I say that they weren’t satisfied with buying this 
gigantic territory and flying in it 

The Court: Well,—— 

Miss Barnes: They have got to fly, your Honor, 
everywhere else in that country and exclude pri- 
vate aviation. In other words, what I am trying to 
bring to your mind is this, that suppose there is 
an alfalfa ranch in this area anywhere here, O.K., 
that is their particular property. We will say there 
is an alfalfa ranch next to it, that is not within 
the delegation, it is not meant for condemnation, 
they aren’t going to condemn it, but they have a 
sort of inverse condemnation, and a lot of those 
people are going to find it out too down there, 
wherein they have stopped them flying. They have 
come and stopped them crop-dusting their crops in 
the little airplanes where they have got aphis in 
their alfalfa, and they have stopped that because 
they say no flying anywhere. 

The Court: Well, Mrs. Barnes, 

Miss Barnes: For a territory I don’t know how 
many times this big, but many hundred times this 
big. 
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The Court: Well, Mrs. Barnes, this is not the 
proper time for argument. 

Miss Barnes: I am not arguing, your Honor, I 
am making an offer of proof. [157] 

The Court: Confine yourself to what you expect 
to prove in your offer of proof in connection with 
the small map which is the Defendants’ Exhibit G 
for identification. Simply state what you expect to 
prove. 

Miss Barnes: I expect to prove, your Honor, 
that the lands that they have taken from myself 
and other people in my neighborhood and outside 
of the original boundaries of the base have heen 
taken to use to fly over, and I have testimony, your 
Honor, previous to this that they had no use, it 
was in Judge Beaumont’s decision, to actually use 
it other than to fly over. 

Now, they are not satisfied with taking that land 
away from us and putting us out of business, say- 
ing that they need that land or that land is neces- 
sary, but they have gone out and blanketed maybe 
one hundred times this much property to fly over 
and restricted the rest of us pilots and civilian 
pilots and the land owners, if they want crop dust- 
ing or want to fly an airplane into their own ranch 
and land, and there were several little landing 
strips within the various ranches. They are not 
satisfied to take all this away and put us out and 
then be satisfied to keep their airplanes in there, 
they have got to blanket a hundred times this much 
to fly in, and say we can’t fly in it either. 
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The Court: Well, in other words, what you are 
[158] offering to prove in connection with the 
small map is that it might tend to indicate that 
the subject property is not needed for pubhe pur- 
poses, is that right? 

Miss Barnes: Especially, your Honor. 

The Court: All right. 

Miss Barnes: Another thing, your Honor, 

The Court: Well, now, is that in connection with 
your offer of proof? 

Miss Barnes: Yes. 

The Court: Well, the offer of proof is rejected. 

Miss Barnes: It is rejected? 

The Court: Yes. It is in the record, but I do 
not think it is proper to be received by the Court 
in this proceeding. 

Miss Barnes: Your Honor, they not only don't 
contain themselves to the Air Base for their test- 
ing, which was proved previously in this case, but 
they avoid flying their dangerous equipment around 
this particular proposition and air base and land 
which they have taken. They took it for a purpose 
for which they are not using it. 

Your Honor, I live thirty miles north from 
here 


The Court: That is from the subject property? 
The Witness: From the subject property, up 
in a secluded place and T am hearing more super- 
sonic bombers than previously. I have an old rock 
[159] house over a hundred years old, and they 
have nearly knocked it down. It is built with rocks 


522 E. S. McKendry, et al., vs. 


(Testimony of Pancho Barnes.) 
and mud but the walls are three feet wide or more, 
and they are coming up and flying there, tes 
over the property on which I am now living. 
is a portion 

The Court: Did you show that document to 
McPherson? 
Miss Barnes: I would like it in. 
The Court: That document will be marked De 
endants’ Exhibit No. H for identification. 

(The document referred to was marked 

Defendants’ Exhibit H. for identification.) 
Mr. McPherson: We object to its intredu 
xs irrelevant. incompetent and immaterial. 

Wiss Barnes: I think it is very relevant, Yow 
Homer. when they take property for the purpose ¢ 
esting and then don't use it for testing. but 
other places and test. 

Tre Court: May I see this document? 

Miss Barnes: Yes. This was pinned up on 
ramaeh and the other ranches in my area. where 
w living. That was a bomb with a war Beat 


inte 


they lost it: it was dangerous. 
The Court: This Defendants’ Exhibt H i 
tentification. being a printed warning of a 
teehket is not received in evidence. but will remeal 
merk=d for identification. 
fhe Witness: Now, I am geing to try te 
iw] rid ef this map, reur Hener, but there 
yest a eoiple of fast points: The town of Mw 
=. the old Air Base is here. the mud mit 
ete im this area some eight miles distant Trenrt 
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town of Muroec. The subject property was some 
more than eight miles from the town of Muroc, 
way down here. 

The Court: I think we reviewed that pretty 
well yesterday. 

The Witness: Well, I want the picture in your 
mind, your Honor. Then I want you to note espe- 
cially, this was not drawn in by me, I have merely 
colored in the drawings on the map, and the air- 
port, which is a fine large airport, commercial air- 
port, was marked on the Geodetic Survey map. 

The Court: On the subject property. 

The Witness: On the subject property, the air- 
port was marked on there, and at the time of the 
Congressional hearings was licensed by the United 
States Government, and by the State, the Depart- 
ment of Commerce. 

I have here, your Honor, 

The Court: That is a commercial airport? 

The Witness: As more than a commercial air- 
port. Barnes Airport, Muroe, California, with the 
following ratings: a primary flying school, com- 
mercial flying school, flight instruetor’s school, basic 
sround school, advanced ground school. The date of 
ber is May 22, 1950. This is licensed by the De- 


artment of Commerce, Civil Acronauties [161] 
Administration, United States of America, Air 
Agency Certificate. In other words,—— 

Lhe Court: Well, let’s don’t argue the case now; 
you are testifying. 

The Witness: O.K. Now, this deposition here, 


o24 i. S. McKendry, et al., vs. 


(Testimony of Pancho Barnes.) 

your Honor, was in evidence before Judge Beau- 
mont. It has these various certificates in it. Here is 
the airport permit under the State of California. 

The Court: Whose deposition is that? 

The Witness: That is E. 8. McKendry’s, Eu- 
gene 8. McKendry’s deposition. I would like to put 
it in the case. It was in evidence. It is in evidence. 
What I really want is the photostat of the licenses. 

Mr. McPherson: We have no objection to the 
photostats of the heenses, but I think it is im- 
proper to receive Mr. McKendry’s deposition when 
he is standing about a foot and a half from the 
witness at the moment. 

The Witness: He wasn’t when he made it. 

Mr. McPherson: We make no objection to the 
licenses that were outstanding issued either by the 
State of California or the federal government. 

The Witness: The federal government and the 
State. 

Mr. McPherson: It would seem they go more 
to a matter of value than a right to condemn. 

The Witness: No. We are just—— [162] 

The Court: Well, let’s 

The Witness: discussing one point. At the 
moment 

The Court: Well, just a moment. 

The Witness: the last two photostats are 
what I am referring to. 

The Court: All right. There is attached to the 
deposition of Eugene S. McKendry, filed in this 
court on December 18, 1953, photostatie copy of 


United States of America 525 


(Testimony of Pancho Barnes.) 

airport permit issued by the State of California 
under date of September 30, 1949, covering airport 
owned by Florence Lowe Barnes and operated by 
FI. L. Barnes, at longitude 117-57-30, latitude 34- 
52-00, which I assume is the subject property. 

Now, that permit is received in evidence and 
marked Defendants’ Exhibit No. I, and 

The Witness: Just a minute. 

The Court: Just a minute. 

The Witness: Your Honor, will we put the big 
map away ? 

The Court: Yes. 

The Witness: It will rattle for a minute. 

The Court: Al right. You go ahead. 

And then attached to the same deposition is a 
photostatie copy of Air Agency Certificate No. 
7145, issued by the United States of America, De- 
partment of Commerce, Civil Aeronautics Adminis- 
tration, issued to Bakersfield Airpark, whose busi- 
ness address is Barnes Airport, Muroec, California, 
[163] and the certificate covers the following rat- 
ings: primary flying school, commercial fiving 


school, flight instructor’s school, basic ground 
school, advanced ground school. The certificate was 
issued May 22, 1950. 

Mr. McPherson: Is that school at Bakersfield? 

The Witness: On the subject property, Mr. Me- 
Pherson. 

The Court: It says issued to Bakersfield Air 
Park, is that what you eall it? 

Lhe Witness: No, that particular license was 1s- 
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sued to Bakersfield Air Park because they moved 
their operation of their flight training on the GI 
Bill of Rights to the subject airport, because our 
airport, my airport was licensed and had these rat- 
ings and licenses and this work was going on, and 
it was just a question that I used to operate my 
own flying school back before the war, and it was 
just more than I could handle, so I leased out the 
flying rights and had an operator on the field. 

The Court: Is it your statement, Mrs. Barnes, 
that this certificate which I have described covers 
the airport and air activities of the subject prop- 
erty ? 

The Witness: That is absolutely right. That sub- 
ject property had to be licensed before they could 
get the—the operators who operated that field could 
get the GI bill of rights program. 

The Court: Well, under the statement of [164] 
Mrs. Barnes this photostatic copy is received in 
evidence and marked Defendants’ Exhibit J. 

(The documents referred to were marked as 
Defendants’ Exhibits I and J, and were re- 
ceived in evidence.) 

The Witness: I wish to point out in my testi- 
mony, your Honor, that there was a flight school, 
a GI bill of rights government flight school in oper- 
ation with the proper licenses, which was licensed 
by the government as well as the State, at the very 
time that the Congressional hearings were taking 
place in Congress. It was a government agency 
and was well known as existing by the government. 
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The air field showed on all of the Air Force maps 
and they were perfectly cognizant of it. There was 
no one within the Air Force, at a higher level, that 
wasn’t quite cognizant of the fact that that air- 
port was there and operating. 

Mr. McPherson: That is pure conjecture. 

The Witness: Well, let’s say in the higher flying 
circles; in other words, maybe some of the non- 
flying Air Force officers might not know. 

The Court: All right, have you further testi- 
mony by yourself, Mrs. Barnes? I am simply talk- 
ing about you as a witness now. [165] 
to SE RY 

Miss Barnes: I will offer them together, the two 
photostatic copies relating to the purchase of land 
of the first and of the second sessions of the 81st 
Congress. 

The Court: Do you have any objection? 

Mr. McPherson: No objection, your Honor. I 
wonder if I could have a copy. Do you have an 
extra copy? 

Miss Barnes: These are the only copies we have. 
I think we can get copies. 

Mr. McPherson: The only reason I ask, I have 
what purports to be a copy of the hearings of both 
the Appropriations and Armed Services Comumit- 
tees of the first and second session, and some of 
the pages Miss Barnes showed me are not in the 
copy furnished me, and I need those. I make no 
objection based on her statement that they are 
copies of the hearing. 
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The Court: May I see them? 

Miss Barnes: I have the photostat of the front 
pages of at least one book, I don’t know if I 
have got both books. 

The Court: The photostatic copy of 

Miss Barnes: J have here a cover, just to give 
the setup of the book, of the first session, because 
I got it with some other justification, and so forth, 
but they were justifications that Mr. McPherson 
has quoted but they didn’t go through. [173] 
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The Court: Now, how about the other photostat? 

There is received in evidence what appears to be 
photostatic copy of hearings before the Committee 
on Armed Services, House of Representatives, 81st 
Congress, First Session, on HR 4766, consisting of 
pages 3350, 3354, 55, 56, 57 and 58, and the docu- 
ment is received in evidence and marked Defend- 
ants’ Exhibit No.—what is the number? 

The Clerk: It was the same one we had before, 
wasn’t it? The last two I put up there were K. 

The Court: Which two? 

Miss Barnes: Can’t we have these under one 
exhibit, your Honor? 

The Court: No. No. [176] 

The Clerk: These two were offered before this ~ 
last testimony. 

The Court: Were introdueed as Exhibit K?2 

The Clerk: They were, but I don’t have them 
down, and I don’t know which ones they were. 

The Court: Well, here is 
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Miss Barnes: Well, we have this map for iden- 
tification 

The Court: Just a minute. 

The Clerk: No, we passed that. 

Mr. McPherson: The little map was G. 

The Court: Well, this document that J have de- 
scribed is Defendants’ Exhibit No. K. 

(The document referred to was marked as 
Defendants’ Exhibit K, and was received in 
evidence. ) 

Miss Barnes: ‘This one, your Honor, is the one 
where it says—I have the map here—this is the 
second session. This is the one that counts. This is 
the one from which the public law came. General 
Myers says “I have a map here that shows the 
existing reservation of 156,560 acres. Proposed ac- 
quisition 139,000.”’ 

The Court: The Court will read them, Mrs. 
Barnes. 

Miss Barnes: No, but Mr. McPherson has just 
said something I don’t want to stick in your mind, 
your Honor. 

The Court: Well, it is not—— 

Miss Barnes: “TI thought you said 85,000. [177] 

“‘General Myers: The total additional land we 
require is 139,000 acres. In this estimate we are 
able to procure 80,000 of that.” 

And it was 80,000 that they made there their law. 

The Court: This other document is received in 
evidence and marked Defendants’ Exhibit No. L, 
photostatic copy consisting of what purports to be 


030 iE. S. McKendry, et al., vs. 


(Testimony of Pancho Barnes.) 
a Congressional hearing, consisting of pages 176, 
177 and 178. 

(The document referred to was marked as 
Defendants’ Exhibit L, and was received in 
evidence. ) 

The Witness: Your Honor, you have seen a map 
with the Barnes airport, the large map of the Geo- 
detic Survey, Exhibit F, I beheve for the defend- 
ants, which showed an airport on the map, a large 
airport on the map. You have seen the air agency 
and the state permits for the airport with their 
various ratings. I want to testify that the same air- 
port was noted, identified and shown on the world 
aeronautical charts, which charts are flown by all 
over the world. 

Mr. McPherson, do you want to look at this map? 

The Court: Do you seek to introduce the map 
in evidence, or are you satisfied with your state- 
ment that the airport does appear on the charts? 

The Witness: I think it should be in evidence 
because the visual thing is far more convincing 
than to say it, your Honor. 

Mr. McPherson: I was trying to find the date 
on this map. [178] 

The Witness: Oh, it should be on the front here 
somewhere. September 10, 1953. 

Mr. McPherson: No objection to the introduc- 
tion of that map on the witness’ statement concern- 
ing what it shows, except relating to the rating. I 
don’t know that that appears on there except by 
interpretation. 
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The Witness: No, I didn’t say that, I said he 
had seen the others. 

Mr. McPherson: The map is shown on World 
Aeronautical Chart, Mojave Desert, segment 404, 
issued September 10, 1953. 

The Court: All right, the map is received in 
evidence then, since there is no objection, as De- 
fendants’ Exhibit M. 

(The map referred to was received in evi- 
dence and marked as Defendants’ Exhibit M.) 

The Witness: The Barnes Airport was on the 
Aeronautical World Chart, which are government 
publications, for many, many years. The airport 
itself, I don’t remember just when it got on the 
map, but the airport existed there on the ranch 
back as early as 1933. The field was known through- 
out the flying world, and when I say that I mean 
not just nationally, but internationally. 

The hotel at the subject property was the finest 
in the Antelope Valley, and a very complete plant, 
which has been fully deseribed, from a prima facie 
[179] standpoint, in the defendant’s affidavit on file 
in this court. I don’t think it is necessary, your 
Honor, for me to take time to reiterate my own 
affidavit, is it? 

The Court: No, I think not. [180] 
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The Court: There is a photostatic copy of a 
letter from the Corps of Engineers, U. S. Army, 
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Los Angeles District, dated September 3, 1953, di- 
rected to Miss Pancho Barnes, Rancho Oro Verde, 
P. O. Box 37, Muroc, California, signed by Arthur 
H. Frye, Jr., Colonel, Corps of Engineers, District 
Engineer. The document is 

Mr. McPherson: P for identification. 

The Court: marked as Defendants’ Exhibit 
P for identification. 

Now, the clerk had to step out to attend to some 
business in the clerk’s office, so it will be marked 
as soon as the clerk comes back. 

I might state that the letter which I have de- 
seribed, the photostatic copy is attached to the depo- 
sition of Eugene S. McKendry, filed in this court 
on December 18, 1953. 

(The document referred to was marked as 
Defendants’ Exhibit P, for identification.) 

The Witness: That was taken into evidence, 
your Honor. 

The Court: I beg your pardon? 

The Witness: That entire thing was taken into 
evidence previously. 

The Court: Yes. 

The Witness: It was in the evidence itself. 

Should I make an offer of proof on that? 

The Court: Well, the letter pretty much speaks — 
for itself, doesn’t it? 

The Witness: No, because by itself if one didn’t 
realize the contents of it they would say, well, so 
she was refused a salvage offer, none was made up. 
It is as simple as that. 
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The Court: Well, you state your offer of proof. 

The Witness: Every other—I can’t say that all 
appraisals always, but all the appraisals in that 
arca included some salvage value when they were 
made 

Mr. McPherson: We object, may the Court 
please, the appraisals would be the best evidence, 
and I know that is not the fact, and there is no 
use getting into a hearsay tirade. 

The Court: I think the appraisals themselves 
are the best evidence. 

The Witness: The point was that I wasn’t of- 
fered a salvage value, when everyone else that I 
[189] knew, and I knew everyone there, and I can 
state that under oath, that I know almost every- 
one and I know of no one who wasn’t offered a 
salvage value, in that area. 

The Court: And that is your offer of proof? 

The Witness: Yes, and there was discrimination 
against me. 

The Court: The Court will reject the offer of 
proof, but it is in the record. 

The Witness: Now, your Honor, in the first day 
here in court on May 23rd, Mr. Joe McPherson 
did read some findings of the Honorable Judge 
Carter, in fact he spent a long time reading twenty 
odd findings, many of which were not pertinent to 
anything, but there are certain of those findings 
that I would like to read because the ones Mr. 
McPherson read were incorrect and had not been 
signed by the Judge. 
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The Court: Were those the findings in the suit 
that you brought against General Holtoner? 

The Witness: Against General Holtoner and 
Colonel Sacks. 

The Court: The case which Judge Carter tried? 

The Witness: Yes. Now, Mr. McPherson spent 
a long time here and much time that morning, and 
a large portion of what he read were not the find- 
ings from Judge Carter’s case, and the ones that 
he read were only proposed findings and were not 
the ones signed by Judge Carter, and that is the 
only reason that I would like to now correct some 
[190] of the more pertinent findings. I don’t in- 
tend to read them all, but there are three or four 
findings that were misstated by Mr. McPherson, 
and I would like to have them in the record in their 
correct form, being the ones actually signed by the 
Judge. [191] 

Mr. McPherson: Just one moment until I de- 
scribe it—A conformed copy of the findings of 
fact and conclusions of law, in case 15,403-C, which 
was filed and entered by Mr. Smith, the Clerk, 
the date is punched out. I will get the date of the 
signature. Signed by Judge Carter on the 22nd day | 
of September, 1954, and the like conformed copy 
of the judgment entered in the same ease, filed on 
September 23, 1954, signed by Judge Carter on the 
22nd of September, 1954. (Handing to Miss Barnes.) 

The Witness: From the witness stand, your 
Honor, I state that these are the findings that were 
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signed, but these were not the findings that were 
read by Mr. McPherson on May 8rd. 

The Court: Well, it doesn’t make much differ- 
ence what Mr. McPherson read on May 23rd. You 
are satisfied that these [193] are the conformed 
copies of the original findings? 

The Witness: IJ think these are true copies of 
the ones signed by the Court. 

The Court: And also conformed copy of the 
judgment ? 

The Witness: That I wouldn’t know, your 
Honor. I believe that this quite in order, your 
Honor. 

The Court: Well, do you care to offer the con- 
formed copies of the findings and the judgment as 
an exhibit in evidence? 

The Witness: I think it should be there in view 
of the fact that the wrong ones were read, your 
Honor. 

The Court: Well, I won’t receive them on that 
ground. 

Mr. McPherson: I suggest they be received. We 
will offer them if she doesn’t. 

The Witness: Do you want to offer them, Joe, 
then ? 

Mr. McPherson: We will. 

The Witness: What I am trying to show, your 
Honor, is that I have made an allegation of harass- 
ment. 

The Court: Well, let’s do this first. Apparently 
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there is no objection, so let me have the documents, 
will you, Mr. Hiland? 

The conformed copy of findings of fact and con- 
clusions of law, in action in this court, Pancho 
Barnes, Plaintiff, vs. Joseph Stanley Holtoner and 
Marcus B. Sacks, Defendants, No. Civil 15409-C, 
and. [194] 

The Witness: Then I would lke to direct 

The Court: Wait a minute. And the judgment, 
conformed copy of the judgment in the same action, 
signed by James M. Carter, on the 22nd day of 
September, 1954, are received in evidence and 
marked Defendants’ Exhibit No. Q. 

(The documents referred to were marked as 
Defendants’ Exhibit Q, and were received in 
evidence. ) 

The Witness: Your Honor, I think maybe you 
didn’t get the number correctly there, as you read 
it; it is Civil 15403-C. 

The Court: Yes, Civil 15403-C. 

The Witness: I would like to direct your at- 
tention, your Honor, to finding number 9 on page 3. 

The Court: Yes, if you will just wait until the 
clerk returns it to me. 

The Witness: Oh, I am sorry. 

The Court: You wish to direct my attention to? ~ 

The Witness: Finding number 11, at the bottom 
of page 3. 

The Court: Starting at the bottom of page 3, 
yes. 

The Witness: “That Joseph Stanley Holtoner 
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made a statement to the effect that the plaintiff’s 
ranch should be bombed; that said statement was 
made either in anger or in jest and without de- 
liberation or intent to carry out the action implied 
therein; that the plaintiff’s ranch was not bombed 
nor were any threatening acts or gestures made in 
furtherance of this verbal statement; but a fire of 
unknown [195] origin destroyed five buildings, in- 
cluding the ranch house on November 14, 1953.”’ 

The next finding, number 12, “That Marcus B. 
Sacks made a statement to the effect that the plain- 
tiff’s ranch should be bombed; that said statement 
was made either in anger or in jest and without 
deliberation or intent to carry out the action im- 
pled therein; that the plaintiff’s ranch was not 
bombed nor were there any threatening acts or 
gestures nade in furtherance of this verbal state- 
ment.”’ 

Now, it is just a question of where there is 
smoke there is fire, your Honor. It was necessary 
that this finding was made by the court, finding 
number 15: 

“That there was no impropriety or immorality 
involved in the plaintiff’s operation of her guest 
ranch, known to or condoned by plaintiff; that the 
defendants, or either of them, did not make any 
statements or insinuations to anyone,” well, they 
say they didn’t make any statement. 

And finding number 16: ‘“That the Department 
of Justice authorized the use of the Federal Bu- 
reau of Investigation in investigating certain 
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aspects of this litigation; that the use of the Fed- 
eral Bureau of Investigation was within the au- 
thority of the Attorney General of the United 
States; that the Court refused to take proof as to 
the course or nature of the precise investigation 
made by the Federal Bureau of Investigation.”’ 
Finding number 29—no, finding No. 19, page 6: 
“That the defendants refused to permit Constable 
Hodges of Mojave’—the defendants in this case 
were General Holtoner and Colonel Sacks—‘‘re- 
fused to permit Constable Hodges of Mojave to 
make a service of process on General Holtoner at 
the Edwards Flight Test Center; that said action 
was the result of a misunderstanding of the exist- 
ing law as to jurisdiction of the service of process 
on the part of Joseph Stanley Holtoner and Marcus 
B. Sacks; that in the preliminary proceedings in 
this action, involving removal to the District 
Court, the defendants were admonished and cau- 
tioned by this Court as to the manner in which 
they should submit to the service of process; that 
thereafter there have been no further misunder- 
standings as to the service of process; that after 
such admonition there has been no discipline, pun- 
ishment, or recrimination against the civilian em- 
ployee, Clifford Morris, who actually made service — 
of process upon General Holtoner in a restricted 
area at Edwards Flight Test Center; that Clifford 
Morris was frightened and intimidated by the de- 
fendant Sacks at the time of his service of process 
on General Holtoner prior to the admonition of 
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the Court above referred to, but there was no con- 
spiracy between the defendants and Ed Carroll, or 
any other person, to frighten or intimidate Clifford 
Morris in connection with the service of process.”’ 

And the next one following, your Honor, number 
20: “That Joseph Stanley Holtoner did ignore a 
subpoena directed to him from the Superior Court 
to attend a deposition; that said subpoena was ig- 
nored because the case was in the process of being 
removed to the United States District Court.” 

Over on page 8, finding number 29: “That there 
is no evidence submitted as to the net profits or 
losses of the plaintiff in the operation of her ranch 
activities prior to and during the period of the 
alleged acts complained of in plaintiff’s Second 
Amended Complaint, but that plaintiff waived, at 
the start of the trial, any claim for damages in 
excess of $10.00 from each defendant; that there 
was evidence that plaintiff’s gross income dropped 
off after General Holtoner took command of the 
base.” 

In the conclusions of law, on page 9, conclusion 
3: “That all of the activities of the defendants in 
conjunetion with the plaintiff and/or her ranch 
activities were either actually, or honestly believed 
by them to be, within the scope of their duties as 
members of the United States Air Force.” 

These findings are interesting from two stand- 
points. One, to clarify the record over these other 
findings I have read, and one is there does show in 
there certain harassment, recriminations, and so 
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forth, and this is offered, your Honor, in line of 
the fifth point, that there has been [198] discrim- 
ination against this place, discrimination as to the 
subject property, and the plaintiff because of the 
subject property. [199] 

Bo Se Sy Gp ee 

The Witness: Well, I would like to testify to 
this then, because I am not sure all of this is in the 
record. 

At the subject property, at the time the subject 
property should have been, or is purported to have 
been taken under Public Law 564 by the Congress, 
that there were on the ranch at that time, besides 
and including the Airport, with a State license and 
a federal license; the dairy, I believe, was not then 
in operation but there had been a dairy under 
state license many years previous; there was a 
licensed hog ranch on the property, that would 
be a county license; there was a licensed hotel 
under the California Safety and Health Code, 
licensed by the State [200] of California; the 
restaurant was licensed by the County of Kern; 
and the liquor license was a state liquor license, 
on the property. 

Now, your Honor, I would like to testify that 
the Wherry Housing is closer to the runways and — 
the Air Base than the subject property, that it has 
many thousands of people in it, that it has public 
schools, public roads operated by Kern County, the 
schools are maintained by Kern County, the public 
library: 
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Mr. McPherson: We have been over this three 
times. 

The Witness: ——operated by Kern County, and 
stores. 

That has not been testified to. That has been in 
my allegations in writing, and it has been brought 
up, but we had no testimony yesterday, when I 
tried to get that testimony on yesterday with Mrs. 
Greene we didn’t get it in. But there is a liquor 
store, a grocery store, barber shop, restaurant, 
beauty shop, and a large market, and a great many, 
various things comprising a complete town, which 
is, as I have called it in my allegations and my 
brief, a monopoly town all run by the Hal B. 
Hayes Corporation, in which the proprietors that 
have these various grocery stores, liquor store, and 
establishments of business, pay a ten per cent gross 
to the Hal B. Hayes Corporation, and are all under 
one thumb, so to speak. 

J have an awful feeling, like when you go on a 
trip, [201] you think you have left your toothbrush 
at home, or something important. 

Mr. McPherson: If you have left anything I 
will send it to you. 

Miss Barnes: Your witness, Mr. McPherson. 

Mr. McPherson: No questions. You may come 
down. 

(Witness excused.) 

Miss Barnes: Mr. McPherson, I would like to 

put you on the stand. 
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JOSEPH F. McPHERSON 
called as a witness by the defendants, having been 
first duly sworn, was examined and testified as 
follows: 

The Clerk: Just state your name for the record. 

The Witness: Joseph F. McPherson. 

Miss Barnes: Myr. McPherson, I was talking to 
Mr. Deutz, Civil Division, in your place down 
there 

The Court: Just a minute, I think you should 
identify the witness for the record, Mrs. Barnes. 


Direct Examination 

Q. (By Miss Barnes): It is so difficult for me 
to remember these things. Mr. McPherson, will you 
please state your name? 

A. Joseph F. McPherson, Assistant United 
States Attorney in charge of the Lands Division, 
in Los Angeles. [202] 
a2 G2 88 82 ae 

Q. Mr. McPherson, I want to refer to your 
brief in opposition to motion to dismiss, to set 
aside declaration [204] of taking, and judgment 
thereon in this case. Has your Honor a copy? 

A. Which one? Brief in opposition—— 

Q. To the motion. 

The Court: This was filed-—— 

The Witness: Opposition. Yes, I have a copy 
before me. 

The Court: Just wait and let me see if I have it. 

The Witness: Filed June 13th. 

The Court: I have it too, opposition to motion 
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to dismiss or motion to set aside declaration of 
taking and judgment thereon, filed in this court 
June 13th, 1955. 

Miss Barnes: Yes, your Honor. 

Q. Now, Mr. McPherson, I wish to refer you to 
the first page, line 29. You have written in there 
Air Materiel Command. Do you wish to correct 
that? 

A. Well, let me see my affidavit. That could be a 
mistake. 

Q. Well, you have in the next paragraph Air 
Research Command. 

A. It could be a mistake. 

Q. Well, it is a small thing but I wondered if 
you wished to correct it. 

A. That was taken from the Congressional 
hearing on the application, and I think that it has 
since been placed under the other command, 
but at the time the hearings were [205] held on the 
bill which authorized the acquisition of your prop- 
erty it was under this command, and I think that 
is what I probably had in mind. 

Q. But it is now under the Air Research and 
Development? 

A. That is my understanding. 

Q. In paragraph 3, at line 19, it says the base 
comprises the area of approximately 300,000 acres, 
being developed in accordance with the master plan 
approved in 1950. Ae Yes; 

Q. By whom? 

A. What do you mean, by whom? 
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Q. Well, who approved the master plan? 

A. J have it here and the approvals are shown 
on it. 

Q. Well, do you mean Congress, by any chance? 

A. Well, it was preliminarily, and the document 
many times has been submitted to the Congress, 
but the approval would be by the armed services. 

I have brought here, your Honor, so we can 
put this thing to rest some time, the preliminary 
master plan of the base as it existed and as it was 
submitted apparently to the Armed Services Com- 
mittee at the time of the much disputed Myers 
testimony. It was originally classified. It has been 
unclassified, and I think we may mark this copy 
as an exhibit, with leave to substitute a copy and 
withdraw [206] it if such is the need of the armed 
Services. 

Miss Barnes: I am not sure that has what 

The Witness: Just one minute, please. You 
asked a question and I am answering it. 

Miss Barnes: Well,—— 

The Witness: Now, I have 

The Court: I think we better move this along 
orderly. The document described by Mr. McPher- 
son will be marked Government’s Exhibit No. 2 
for identification. That is the one that Mrs. Barnes ~ 
has now. 

Miss Barnes: Would you say you are rely- 
ing 

The Court: Let’s have the document marked as 
Government’s Exhibit No. 2 for identification. 
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Government’s Exhibit No. 2 for identification.) 

The Witness: As a part of the same answer I 
have caused to be sent here a certified copy of the 
report to accompany the general master plan of 
Edwards Air Force Base at Muroe, California, 
which is certified as being a true copy by Brigadier 
General C. P. Brown, Deputy Assistant Chief of 
Staff of Installations, and 

Miss Barnes: What date? 

The Witness: Just one minute. The approval 
was in a series of dates by the Base Commander, 
on February 21, 1950, Colonel John G. Griggs, 
Secretary, Command Planning [207] Board, Head- 
quarters Air Materiel Command, in March of 1950, 
and General James B. Newman, Jr., Director of 
Installations, Headquarters Air Force, May 15, 
1950, and a very large tome which contains the 
pictorial plan in detail of the base, which is like- 
wise certified to by General C. B. Brown, Briga- 
dier General, and which shows approval by the 
same officers, and also on what purports to be the 
same dates. The certificate of execution is attached 
to and bound into the volume. 

The certificate further is to the effect that the 
attached master plan is still in effect, and after 
diligent search no other master plan for Edwards 
Air Force Base, approved by Headquarters United 
States Air Force is found to exist in the records 
of this office. 

Of this book, in order to shorten it, in my opin- 
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ion from having examined it—of course the proffer 
therefore will be limited subject to defendants’ 
examination and modification, if she wishes—there 
is actually only one map of any consequence, so 
far as this case is concerned, and it is to be found 
in the book labeled, in the block captioned General 
Master Plan of Edwards Air Force Base, tab 
A-2——— 

Miss Barnes: Mr. McPherson, pardon me just 
one moment. Isn’t this practically a replica of the 
other two maps you brought along? [208] 

The Witness: Just a moment. According to the 
index tab A-2 is the vicinity map. I have had re- 
productions in kind made of that map, which I 
would like to substitute for this sheet of the big 
book, and return this valuable document to the 
Air Force. I have a copy for the Court and also 
one for Miss Barnes. 

The Court: Now, the first, I mean the smaller 
document you referred to relating to the master 
plan, where is that? 

The Witness: That is the preliminary master 
plan. . 

The Court: Yes. 

The Witness: That is referred to in the Con- 
gressional hearing. 

The Court: Well, that is No. 2 for identifica- 
tion, is it not? 

The Witness: Yes, your Honor. 

The Court: Now, the tome is to be marked Gov- 
ernment’s Exhibit No. 3 for identification. 


United States of America 547 


(Testimony of Joseph F. McPherson.) 

The Witness: Well, it should be 4, because the 
detailed report would be 3. 

The Court: Oh, that is what I had in mind. The 
detailed report of the master plan is marked Gov- 
ernment’s Exhibit No. 3 for identification. 

The Witness: With leave to substitute a copy 
if need be. 

The Court: Yes. Will you hand that to the clerk 
so he will get it marked without danger of error. 

(The document referred to was marked as 
Government’s Exhibit No. 3, for identifica- 
tion. ) 

The Court: And then the tome. 


The Witness: I would like to have marked only, 
at the moment, the map identified as tab <A-2, 
which deals with the real estate, and if any addi- 
tional portion of the book is required it, of course, 
may be offered. But I do not think it would serve 
any useful purpose to put in this entire document. 

The Court: The map then that is labeled Tab 
A-2 

Miss Barnes: Well, what I want to ask—— 

The Court: is marked Government’s Ex- 
hibit 4 for identification, and you may substitute 
a true copy of that map in place of the original. 

The Witness: And to complete the proffer I 
hand the clerk a 

Lhe Clerk: This is 4 for identification ? 

HhesCourt: Yes: 

(The document referred to was marked as 
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Government’s Exhibit No. 4, for identifica- 
tion. ) 

Miss Barnes: Mr. McPherson, 

The Witness: Just a minute. Let’s finish mark- 
ing the documents. 

Miss Barnes: O.K. 

The Court: The substituted map will be marked 
as [210] Government’s Exhibit No. 4 for identifica- 
tion. And you have a copy of the map, Mrs. 
Barnes? You have been furnished a copy? 

Miss Barnes: Yes, your Honor. 

The Court: Of Government’s Exhibit No. 4, for 
identification. 

Q. (By Miss Barnes): Mr. McPherson, you 
have just proffered certain exhibits for the govern- 
ment. A. Yes. 

Q. You have also just brought in a map that is 
purported to be a replica of the one in the original 
master file? Is that true? A. That is correct. 

Q. You, I believe, made the statement that was 
probably the only thing in the book that would be 
of interest to the subject property, is that correct? 

A. Well, that’s my opinion, Miss Barnes. I 
have inspected it, and we are dealing here with 
the matter of acquisition of real property for in- 
clusion in the perimeter of the base, and the map ~ 
which I have prepared the substitute copy for is 
the reproduction of the real estate sheet in the 
large assembly there. 

You are at liberty to examine the book, and if 
you want any more we will offer it. [211] 
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Q. No, I want to know this: Is there anything 
in that whole master plan that applies to the sub- 
ject property other than there happens to be—the 
subject property happens to be located within the 
confines of the map? 

A. No, there is no special treatment of your 
property. It is just found within the perimeter as 
depicted on Exhibit 4 for identification. 

Q. In other words, we may rely on that so that 
we can let the valuable exhibit go? 

A. That’s my impression, but I would prefer 
that you examine it yourself, in view of your atti- 
tude. That is my opinion. 

Q. Well, I am interested, of course, in what the 
Court knows, and what I am anxious to do is to 
bring home to the Court that there is nothing re- 
garding the property or any use or anything that 
the government has for the property, other than 
the fact that it is on that map. 

A. Oh, yes, the report deals specifically with 
each structure on the base, and what it is designed 
for, and the purpose of its use. 

Q. That’s fine. Now, you said on the base. 
Does it have anything to do with the subject prop- 
erty, other than the map as it stands? You have 
answered it once. 

A. As I understand it, your property is not 
given any special treatment; it is a portion of the 
large area [212] which is under treatment in the 
plan. 

Q. But there is nothing in that plan that again 
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refers specifically to the property? I mean, I am 
asking you, is there? 

A. Not that I recall, not to your property espe- 
cially. 

Q. Yes, just our property, the subject property. 

A. That is my understanding. 

The Court: Do I understand, Mr. McPherson, 
that Government’s Exhibit No. 3 for identification, 
which as I understand is the detail of the master 
plan, does not specifically mention the subject prop- 
erty ? 

The Witness: That is my recollection. If it 
does, I don’t remember seeing it. It deals with 
the entire area and the several features of improve- 
ments that are to be put there and what they are 
to be used for. 

The Court: And is the subject property speci- 
fically mentioned and designated in Government’s 
Exhibit No. 4 for identification, the map? 

The Witness: That appears on so many, I don’t 
know whether it is on that one or not. (Examining.) 

Yes, your Honor, it is on Exhibit 4 for identifica- 
tion, as the Barnes Airfield, and just below it the 
legend “to be abandoned.”’ 

Q. (By Miss Barnes): Was this map shown ~ 
to the 8ist Congress? [213] 

A. Well, I don’t know whether it was or not, 
Miss Barnes. I would doubt if it was. The map 
in the preliminary plan purports to be the one that 
was shown to the Congress. A perimeter corres- 
ponding in exact detail with the perimeter as is 
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shown on Exhibit 4 for identification was shown to 
the Committee. 

Miss Barnes: What was that? 

(The answer was read.) 

Miss Barnes: I don’t remember, did you put one 
of these in the record ? 

A. That is in the preliminary master plan, the 
document which you are now showing me is one of 
the maps, reproduction of one of the maps—— 

Q. That mght have been one? 

A, that is in the preliminary plan. 

Q. Is this the one you said might have been 
shown to Congress? 

A. It is the one I think was shown by General 
Myers, and referred to by him in his testimony, and 
when the opportunity is presented I will show the 
Court why I think so, though, for the record, Gen- 
eral Myers is in Europe, we were not able to con- 
tact him. His associate in the presentation to the 
Committee was General Spivey; he was contacted 
and stated he had no recollection of the map and 
was not able to identify it. [214] 

The Court: That map is part of Government’s 
Exhibit No. 2, is it not? 

The Witness: Yes, your Honor. 

Q. (By Miss Barnes): I want to come to the 
question I was asking, in your brief in opposition 
you say “at the present the base encompasses an 
area of approximately 300,000 acres, being de- 
veloped in accordance with the master plan ap- 
proved in 1950.” A. That is correct. 
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Q. I want to know exactly who approved it, and 
would that be, for instance, Colonel 8. A. Gilkey? 

A. No. The master plan approved in 1950 is 
the big tome from which Exhibit 4 for identifica- 
tion was taken. The approval of that master plan 
is shown by the certificate attached to it to have 
been made by other and different officers than 
those who approved the preliminary master plan. 

Q. Now, when you say approved, Mr. McPher- 
son, you are speaking of Air Force approval? 

A. Certainly. 

Q. You are not referring to Congressional ap- 


proval? A. Not necessarily. 
Q. Well, are you referring to Congressional ap- 
proval? 


A. I do not know that the Congress ever ap- 
proved it, though they approved portions of it, 
they approved the land [215] acquisition section. 

Q. When you say they did, you mean all of it? 

A. Yes. 

Q. Of course, we are dealing now with Public 
Law 564, because what they may have approved 
in later years I am not positive of. However, you 
made some statements to his Honor, the Court, that 
the Secretary of the Air Force could claim anything 
that was necessary and that was it; in other words, ~ 
you were sort of pointing out to the Court it did 
not really have jurisdiction in the case, such as this. 

I want to refer to your opposition—your Honor 
has a copy there—page 2, paragraph 4, which says, 
starting at line 23: “So far as is material to this 
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proceeding the enlargement of Edwards Air Force 
Base involving among others this condemnation re- 
sults from the determination of neeessity made by 
the Seeretary of the Air Foree under and pursuant 
to and among others the Act of June 17, 1950, 
Public Law 564, 81st Congress.” The statutes 
come after that. 

Now, several public laws are cited, which I be- 
hheve are general, don’t refer to the subject prop- 
erty, but are general condemnation laws. These 
defendants are not doubting the right of con- 
demnation nor the proper laws under which it is 
usually condemned. We are only interested in the 
subjeet property and the statutes regarding it, 
under which it is [216] purported to be taken. 

Now, what I am bringing up now is, Mr. Mc- 
Pherson, at line 26, you say “the Seeretary of the 
Air Force under and pursuant to,’ in other words, 
you recognize there that there is a limit to his 
scope of authority and he is bound by the powers 
he is given by Congress, don’t you? 

A. It is not my province to express an opinion 
on the Secretary of the Air Force’s authority. I 
should say that, as most others will tell you, of 
necessity he has no power except such as is given 
him by the Congress of the United States. [217] 
xe & © ¥ 

Q. (By Miss Barnes): Just one question I 
would like to ask Mr. McPherson: Who did make 
the changes on the declaration of taking? 

A. I don’t know who actually made them. I 
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understand [229] they were made at the direction 
of Mr. Weymann, who was proceeding under the 
authority of the telegram from the Attorney Gen- 
eral, or Assistant Attorney General, a copy of 
which I furnished you the other day. 

Q. Was there any authority ever from the Sec- 
retary of Air who made the paper? 

A. None would be required, and as far as I 
know no express authorization or direction was 
given to him, but immediately the separate suit was 
filed the preliminary transcript was prepared in 
accordance with our regulations, sent to the Attor- 
ney General, and he thereupon wrote the title opin- 
ion to the Secretary, a copy of which was furnished 
you, and he accepted it and acted upon it. 

The entire chain of correspondence having to do 
with the filing of the separate suit, and the proceed- 
ing involved in the acquisition of your land, is en- 
compassed in that affidavit which I furnished you, 
and [ think I have the whole file there and you 
are at liberty to inspect it for that purpose. I 
think we gave you a copy of all of the documents 
in our file that bear upon the authority to proceed 
against your property by way of separate suit. 

There is one additional matter which should be 
mentioned 

Q. Was there ever 

The Court: Wait until Mr. McPherson finishes. 

iA, Declaration of Taking No. 3, a prelim- 
inary copy [230] of which we had received, which 
was also prepared for filing in 1201-ND, actually 
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was split in two again, and is on file in this court 
in two other separate suits. 

Q. I have them both here. 

A. The numbers of which I have forgotten, the 
James B. Hill case, and the other is the Mojave 
Mud company. 

Q. They didn’t make any declaration of taking 
in that case. 

A. The authority was given from Washington 
for the transmittal of the D.T. to us. 

@. How many months later was the Mojave 
Mud Company suit filed as of, just approximately ? 

A. J didn’t hear you? 

Q. About how many months later? 

A. I have forgotten, but it could be readily as- 
eertained by examining the file here. 

Q. Was a certified copy of the declaration of 
taking as filed ever sent back to the Secretary of 
Air or to the Attorney General? 

A. Well, I couldn’t say. I believe there would 
be, Miss Barnes. 

@. There is a letter here that says it wasn’t—I 
mean, sort of—has his Honor got copies of these 
files? 

The Court: Yes, I have. You mean the affidavit? 

Miss Barnes: Well, not exactly the affidavit, let- 
ters. [231] 

The Court: Well, they are attached to whose 
affidavit ? 

Miss Barnes: This is attached to the affidavit of 
Mr. Lavine. 
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The Court: I have it. 

Miss Barnes: They have it marked Exhibit 9. 
It is a letter of March 3rd: “Certified and plain 
copy of complaint, certified and plain copy of 
decree on declaration of taking, duplicate original 
certificate of the clerk evidencing the deposit of 
$205,000.’ 

But there is no certified copy of the corrected 
declaration of taking ever sent back, that I can find 
any record of. A. Well, I—— 

@. Can you show me any? 

A. I don’t know that there was any. Ordinarily 
we would not transmit the declaration back to the 
Attorney General, because he keeps one himself 
and conforms his own, and he transmits them to 
the field. The procedural operation changes quite 
frequently, as I have already explained to you on 
previous occasions. The department has now come 
around to our way of thinking, and they no longer 
enter decrees on the declaration of taking, the dec- 
laration itself is recorded rather than the decree. 

Q. I put that in my brief, hoping his Honor 
would give us a little something on it, some of the 
attorneys in [232] Los Angeles say a little blurb 
on the subject, because I think that decree or judg- 
ment or declaration is an un-American thing. 

A. I think it is an unnecessary act. 

Miss Barnes: I think—— 

The Court: Let’s move along here. We are 
going to have to conclude this matter this after- 
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noon, and Mr. McPherson may want to offer some 
evidence on behalf of the government. 

- Mr. McPherson: Yes, I have some affidavits. 

The Court: Have you any further questions of 
Mr. McPherson? 

Q. (By Miss Barnes): Would you say then, 
Mr. McPherson, that they have ever either in 
Washington—in the United States Attorney’s office 
or the Air Force headquarters, have ever had a 
true, corrected copy, as we have seen it, of the 
declaration of taking? 

A. I wouldn’t have any opinion one way or 
the other. 

Q. You have no knowledge or records that a 
true corrected copy was ever sent to them? 

A. Not according to my file there wasn’t, and 
I don’t know whether the District Engineer trans- 
mitted it, but we have a letter showing that he 
transmitted the correction as far as the division, 
but whether they went on to Washington with it or 
not I don’t know. [233] 

Q. It is interesting that you mention that. They 
say we are transmitting the first page as corrected. 
Why not the second page? That is also corrected. 
Can you explain that? 

A. Well, that is more or less an innocuous thing, 
they just struck out the word ‘‘amendment’’ or 
“amended’’ so that would not cause the necessity. 

Q. Mr. McPherson, can you tell me as an attor- 
ney if you were making a complaint, an amended 
complaint, wouldn’t there be something in that 
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amended complaint that would state that it was an 
amended complaint, that it was to be included or 
appended to another case, with a complete case 
with the amount of acreage, and that so many acres 
were going to be added under the other title? 
Wouldn’t it show in some way? 

A. Asa matter of fact, there are two groups of 
eases that would fit your question; one typical ex- 
ample would be Whittier Narrows, there is about 
1,000 or 1,500 parcels in that case, it becomes very 
cumberson. I think we have filed today 58 or 60 
D.T.’s in that case, declarations of taking, and each 
one has required an amendment to be made of the 
complaint. The paper work is extremely burden- 
some, and unnecessary. 

In the Chocolate Mountain acquisition we had 
some 3,280 parcels, I don’t know how many amend- 
ments there were in that, 13 or 14 amendements 
are common practice. We have [234] been trying 
to stop that, and beginning with the Edwards case 
I think you will find no amendments that have 
resulted in additional property; each separate ac- 
quisition is a separate suit. There are about 18 
or 20 now pending for the Edwards acquisition. 
That is the method of operation. 

Q. I am not sure you didn’t get a little off 
the point on that question. The question was not 
for an example of what you did with the Whittier 
Narrows, or anything, or how you add these things. 
IT am saying, as an attorney, in a complaint, if you 
were going to file a paper that would look contra- 
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dictory, such a declaration of taking would if it 
suddenly turned up with extra acres that shouldn’t 
have been there, wouldn’t there be something on 
that declaration of taking, some paper was made, 
if it were intended to be filed as a declaration of 
taking No. 2, not on property already in that case. 
In other words, there could be cases where such a 
suit came up or something about a piece of prop- 
erty which was already involved, where you might 
want to correct or remake something about a parcel 
of property that was already taken, so to speak, in 
other words, there was some irregularity, but where 
you are adding property wouldn’t—wouldn’t that 
complaint in order not to confuse the issue, say this 
is added land to be in this declaration of taking 
on such a case number, bearing such a number of 
acres as a title, wouldn’t that [235] show in there 
somewhere ? . 

A. No, as a matter of fact, if you will think 
about it for just a minute—I don’t know, but I 
would wager it is true, if you look at case 1201-ND 
and count the acreage that was condemned in it, 
you will probably find there were 1700 and what- 
ever that was 

Ce T7n0. 73: 

A. and had this additional 360 acres been 
put into that case by way of D.T., the caption of 
that suit would not have changed. 

'Q. I understand that. 
~~ AMiyou add the 360—— 
Q. I understand that, but then if I took as I 
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did the 1710.73 acres of land and went down 
through it and took all of the land comprising this 
and added them up very carefully and found out 
they totaled exactly 1710.73 in acreage, in other 
words, it added and that was it. Now when you 
suddenly put in an extra 360 acres and somebody 
wanted to add it up, they would say there is some- 
thing wrong about this, it doesn’t total. Wouldn’t 
there be something in the complaint that would 
show that you were in this case deviating from the 
number of acres in the title? 


A. Well, I wouldn’t know, because there would 
be no rule governing it. I think the thing that 
you should know, to understand what prompted 
this operation, is a simple [236] division of author- 
ity in the government. Property is to be taken, 
what estate is to be taken, and when it is to be 
taken, is a matter for the division of the Secretary 
of the Air Force, and—— 


@. And what they are going to do. 


A. the proceeding in which it is to be ac- 
quired is under the exclusive control of the Attor- 
ney General of the United States, and he is in no 
sense required to amend the complaint or follow 
a directive or requested proceeding of the Secretary 
of the Air Force, or anyone else. He is the sole 
judge of how he shall go about doing it. 

Q. If he is the sole judge, the Attorney General 
of the United States, as to changing without con- 
sulting them the documents of anybody in the 
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United States, for instance, that he wants to change 
a document? 

A. Oh, I don’t think he would make a suhsti- 
tution of a parcel or any substantive change in it, 
but to conform to the caption of a document which 
is prepared for our convenience rather than the 
Air Force 

Q. What I am getting at—— 

A, is of no consequence. 

Q. What I am getting at now, Mr. Huggins 
signed a declaration of taking No. 2 under an im- 
pression that that particular property was needed, 
I think, for immediate construction, and was in 
that which should have been what [237] they called 
priority No. 1. Now that was evidently his inten- 
tion, from what I can get, and I can point that 
out right from your own documents. Now, other 
people decide later that maybe this shouldn’t be 
done, so they just, I would consider it more or less 
in an arbitrary and capricious manner, X out and 
change over what he signed, and they don’t even 
get any authority from him or notify him, or even 
show him a copy or even say we did this. 

A. He evidently got a copy. I don’t know from 
whom, but he eventually got a copy. 

Q. Well, can you prove that, or is that hearsay ? 

A. I know that to be the ease; I couldn’t prove 
it, but I could eventually find the one that he got, 
because we sent it right back to the Engineers and 
they sent it out of here to the division, and I sup- 
pose if we go to the trouble, the division 
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Q. In other words, you believe that Edwin V. 
Huggins knows who changed it? 

A. No, E. V. Huggins doesn’t know, but his 
office knows it. 

Q. Well, he is the one that signed 1t. 

A. I doubt if he knows he signed it. 

Q. There we have an interesting point. Do you 
want to cross examine yourself, Mr. McPherson? 

Mr. McPherson: I don’t think there is any occa- 
sion. [238] 

The Court: Very well. 

(Witness excused.) 

Now, do you have any more witnesses, Mrs. 
Barnes? 

Miss Barnes: I don’t believe it is necessary, your 
Honor. 

The Court: Now, are you ready to rest so far 
as your motions are concerned? 

Miss Barnes: I may still argue? 

The Court: Oh, yes. I am talking about testi- 
mony. . 

Miss Barnes: Yes, your Honor. 

The Court: Well, the government? 

Mr. McPherson: Yes, I have a few documents 
that I want to introduce. Where is my file? 

The Court: Mr. Eiland, these affidavits of Rich- 
ard A. Lavine should be filed, and of August Wey- 
mann. 

Mr. McPherson: Now, first, your Honor, I have 
given Mrs. Barnes, two copies, one colored and one 
uncolored, of the map which is attached to the Gov- 
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ernment’s Exhibit No. 2 for identification. There 
is nothing peculiar about this map, except there is 
noted on it Tracts A, B, C, D, E, F, G and H, with 
the acreage, and I have had a copy of that colored 
so that the segments are easily distinguished, and 
I should lke to have it marked 2-A for identifica- 
tion, as a part of that exhibit, and as modified, and 
offer it in evidence. [239 ] 

The Court: The map is received and marked 
as Government’s Exhibit 2-A for identification. 

(The map referred to was marked as Gov- 
ernment’s Exhibit 2-A for identification.) 

Mr. McPherson: I would now like to offer in 
evidence now the documents now marked for iden- 
tification as Government’s Exhibits 2, 3 and 4. 

The Court: And 2-A? 

Mr. McPherson: And 2-A. 

The Court: The documents are received in evl- 
dence and given the same numbers. 

(The documents heretofore marked as Gov- 
ernment’s Exhibit 2, 2-A, 3 and 4 for identifica- 
tion, were received in evidence.) 

Mr. McPherson: Now, at the conclusion of this 
hearing may I withdraw the Air Force copy of 
the report to accompany the master plan, which was 
marked as Government’s Exhibit 3? J think it 
will serve no useful purpose to reproduce it, unless 
Mrs. Barnes wants it. 

Miss Barnes: What is it intended to do as far 
as the Judge is concerned ? 

Mr. McPherson: Nothing, except it was a part 
and parcel of the proffer and I offered it complete. 
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Miss Barnes: In other words, it is of no value 
to any decision he may make? 

Mr. McPherson: Not in my opinion. If I had 
offered the [240] other book and you had said it 
was not complete I would have been embarrassed, 
so I offered the whole business. 

Miss Barnes: If it is nothing that will influence 
the Court in any respect one way or the other, 
then—— 

The Court: Well, does the government—— 

Miss Barnes: Well, does it pertain to the sub- 
ject property in any manner? 

Mr. McPherson: No. 


The Court: The government’s exhibit then, 
marked 3 for identification, is that correct? 

Mr. McPherson: 3 for identification. 

The Court: May be withdrawn and returned to 
the agency producing it. 

Mr. McPherson: Now, I should like to offer a 
photostatie copy of the hearing, which may cumula- 
tive of what Miss Barnes offered this morning, but 
I haven’t had a chance to proofread them, and I 
think we can do it quicker this way, as it contains 
what I want, of the first session of the 81st Con- 
gress, being page 3277 and then jumping to page 
3350 and those pages which follow in the assembly. 
The purpose of offering page 3277 is simply to show 
the date and time and place and the Committee 
which was hearing the matter. I offer this as the 
Government’s next exhibit in order. 

The Court: You know what the document is? 
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Miss Barnes: Yes, your Honor, I do; I under- 
stand the [241] purpose, your Honor. 

My. McPherson: It may be a copy of yours. 

Miss Barnes: They are. The only thing is, I 
want the notation made there that they have to do 
with the 81st Congress, the first session, and the 
justification here was not allowed by the 81st Con- 
gress, the first session, nothing came of it, and 
the 

Mr. McPherson: You can argue that later on. 

Miss Barnes: I want it noted here, because I 
don’t want the Court misled. 

The Court: The document is received and 
marked the Government’s Exhibit No. 5 in evi- 
dence. 

Mr. McPherson: Of course, I do not agree it 
was not authorized. I simply wish to direct the 
Court’s attention to one small excerpt in the ex- 
hibit, so that you will understand my next proffer. 
On the second page of the assembly, which is letter 
3300, at the bottom of the page, is the entry RD- 
38-Acquisition in fee simple 139,000 acres of land 
in segments A, B, D, E, F and G of the land acqui- 
sition program of the master plan. You will note 
the numbers are in sequence except C. 

Now, if you will examine the map which is at- 
tached to the preliminary plan, which I had dupli- 
eated in color for you, the segments outlined by 
letter, it will be observed to be the same in se- 
quence, though bearing no [242] legend, but sepa- 
rated by colors on Defendants’ Exhibit B. 

(The document referred to was marked as 
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Government’s Exhibit No. 5, and was received 
in evidence.) 

Mr. McPherson: Now, by using some of Miss 
Barnes’ sixth grade arithmetic, we will produce 
another startling 

Miss Barnes: You are being sarcastic. 

Mr. McPherson: That is correct. I have had 
the segments of the map attached to Defendants’ 
Exhibit B counted by sections. The Court will ob- 
serve there are certain cross hatched sections, which 
represent the public domain in the area, and from 
the legend on the map the number of previously 
and already acquired direct purchase tracts, and 
the remaining sections in the exhibit, which in- 
cludes, for the Court’s information, the area legend 
Barnes Airfield in Section 20, total 139,356 acres. 
So also on Defendants’ Exhibit C, which was 

Miss Barnes: Would you please, Mr. McPher- 
son, give the date of the map? 

Mr. McPherson: Well, it is part of your exhibit, 
Miss Barnes, it was introduced as Exhibit B. I 
thought you knew what you were doing. 

Miss Barnes: Well, are you reintroducing it? 

Mr. McPherson: No, no. 

Miss Barnes: Well, will you please state to the 
Court what the date is? 

Mr. McPherson: April 29, 1952. [243] 

Miss Barnes: And will you state the priority 
number in which the defendants’ property is? 

Mr. McPherson: Priority No: 1. 

Miss Barnes: Wait a minute. In 1947. They have 
changed it. O.K. 
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Mr. McPherson: Now, on Miss Barnes’ Exhibit 
C, which is the December 27, 1950 exhibit, which is 
attached to the 41,555 acres, which according to her 
version of that exhibit represented the mud mines 
and the area for the relocation of the tracks and 
lands in the vicinity, was by using the same method, 
that is 640 acres to the section, does include the 
Barnes property and it is shown on the map, and 
it is the same which accompanied the preliminary 
exhibit, and on that map Miss Barnes’ property is 
shown in priority No. 4, rather than No. 1, so 
that—— 

Miss Barnes: Would you give the date of that 
map? 

Mr. McPherson: The map is the same, Miss 
Barnes, 1947. I don’t think you mean what you 
say when you ask for the date of the map. The date 
of the exhibit to which the map is attached is, base 
letter, is December 20, 1950. 

Miss Barnes: And the priority at that time? 

Mr. McPherson: Was No. 4. Now, the base 
letter on the map which you, under your breath, 
said had been changed, and which of course has not, 
is Exhibit B which was dated in 1952, and in that 
letter you are in priority No. 1. [244] So I don’t 
think the priority would make any difference. 

Miss Barnes: Yes, I think it is very important. 

Mr. McPherson: The only purpose I have in 
ealling the Court’s attention to the fact, it doesn’t 
make any difference whether we are proceeding here 
on 139,000 acres or the 80,000 acres or the 41,000 
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acres. In either case, Miss Barnes’ property was 
included. 

As an additional exhibit on the same subject, I 
have procured from the Air Force and offer, and 
hand Miss Barnes a copy, a letter from the Deputy 
Chief of the Real Estate Division at Washington, 
dated May 20th, addressed to myself, transmitting 
a further copy of acquisition project No. 20, which 
is also referred to in this previous exhibit, which I 
will go back to in a moment. 

The Court: Letter dated May 20th, what? 

Mr. McPherson: Letter of transmittal tome of May 
20, 1955. Now, the purpose of this proffer is to show 
that attached to it, in the office of the Headquarters 
of the United States Air Force is the Senate and 
House approval by the Chairman of the Military 
Affairs Committee, or the Committee on Armed 
Services it is now called of both Houses, of acquisi- 
tion project No. 20, which is Edward Air Force 
Base, and is shown to be such on these enclosures. 
This authorization is given on this acquisition re- 
port, which I also think has confused Miss Barnes 
somewhat in her [245] presentation. 

You will remember that when I was analyzing for 
you the issues and statutes involved, I made ref- 
erence to Public Law 155 of the 82nd Congress. 
That law, together with one other which I have 
mentioned, which citation I have forgotten, relating 
to the Air Force, required submission of reports to 
the Congressional Committees of their activities 
under these rapidly expanding programs. Now, the 
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submission of the report to the Congressional Com- 
mittee, which was required by Public Law 155 is by 
no sense an inference or contention that the ac- 
quisition was under 155, simply the report was re- 
quired. And if you will examine both Exhibits B 
and C, as offered by Miss Barnes, and the exhibit 
which I now proffer, you will find that the authori- 
zation act relied upon and approved by the congres- 
sional committee, were Public Law 564 and 910 of 
the 81st Congress, and Public Law 155 of the 82nd 
Congress, and the appropriation law is as I gave 
it to you originally. 

J ask that document be received in evidence. 

The Court: It will be Government’s Exhibit No. 
6. Do you have a copy? 

(The document referred to was marked as 
Government’s Exhibit No. 6, and was received 
in evidence.) 

Miss Barnes: Yes, your Honor. I think it is 
already in evidence, almost the same document. [246] 

Mr. McPherson: It is in evidence without the 
express approval of the Senate and House. 

Miss Barnes: Well, it says approved by the 
House and Senate. 

The Court: Government’s Exhibit No. 6 in evi- 
dence. 

Mr. McPherson: I should like then to offer in 
evidence an affidavit of General Holtoner, which 
bears upon an allegation made in the affidavit filed 
by Miss Barnes concerning activities of the General. 
Suffice it to say they were categorically denied. 
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The Court: Do you want to submit that as an 
exhibit ? 

Mr. McPherson: Well, I just offer it in evidence. 
It is an affidavit. 

The Court: Yes. 

Miss Barnes: May I read it first to see if I want 
it in evidence? 

Mr. McPherson: You don’t have any choice in 
the matter. 

The Court: Is it a long document? 

Ordinarily these motions of this type are heard 
upon affidavits. The affidavit should be filed. You 
have furnished a copy to Mrs. Barnes? 

Mr. McPherson: Yes. 

The Court: And likewise the affidavits of Mr. 
Weymann and Mr. Lavine will be filed. [247] 
ae OS SS ao te 

The Court: Well, Mr. McPherson, I recognize, 
of course, that Mrs. Barnes has not had an oppor- 
tunity to read over some of the affidavits filed late 
this afternoon, and she feels that she may want that 
opportunity, and I don’t want her to feel that this 
Court is by any order excluding her from present- 
ing matters that she feels might be relevant. 

Mr. McPherson: But even in her supplemental 
affidavit if she raises additional maters, we would 
have to request you to extend the time until after 
July 15th. 

The Court: Yes, there is no question you would 
be entitled to that. [282] 
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But I will give you, Mrs. Barnes, until July Ist 
to file counter-affidavits, and I will give the govern- 
ment until, say, July 20th, 25th? 

Mr. McPherson: 25th would be better. 

The Court: And the reason I give the more time 
is because Mr. McPherson won’t be back in his 
office, apparently until about July 15th. So I will 
give the government until July 25th, to file 
Miss Barnes: That is O.K. but they do have 
another attorney on the case. Mr. Lavine is on the 
ease, and then he told you he made all that he read 
in court. 


Mr. McPherson: Mr. Lavine is doing his annual 
stint in the Air Force at the moment. 

The Court: That will be the order. Then the mat- 
ter will stand submitted upon the filing of the [283] 
affidavit of the government. If the government 
elects not to file counter-affidavits, they will so ad- 
vise. 

Mr. McPherson: We will so indicate. 

The Court: You have until July 1st, and it is 
simply to be a rebuttal, if any, to the affidavits filed 
in this proceeding during the last day and a half. 
You understand? It is to be confined to those mat- 
ters. And the matter will stand submitted after the 
receipt of the government’s affidavits ifthe govern- 
ment elects to file. [284] 

Ge as age Be aS 
Monday, December 5, 1955. 11:30 A.M. 

te our: All right, the 1253 case. There are 

on the calendar two matters, one is a motion to 
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strike portions of the answer of Pancho Barnes, 
E. S. MeKendry and William Emmert Barnes, and 
a motion to set for trial. 

Miss Barnes: Your Honor, in the first place, let 
me say that I have talked to Mr. Richard Lavine, of 
the U. 8S. Attorney’s office who you probably re- 
member has made affidavits in this case, and so 
forth, and Mr. Lavine told me how wrong my par- 
ticular answers were, that I had no right putting 
in an answer but my own, and I have here now 
an amended answer, and I want to withdraw my 
other answer and put this one in, which is in line 
with what Mr. Lavine spoke about at that time. 

Now, since then, your Honor, I have received a 
communication from Mr. McPherson, in setting this 
hearing here, and where he is trying to cut out cer- 
tain parts of my answer which I feel are very 
much a part of my case, and I wouldn’t want to 
see them out for the reason they are very much a 
part of my case. I wouldn’t want to see them deleted 
for they are the case, and I feel that just as the 
government is bound by its complaint, that I have a 
right to keep my answer consistent with the motions 
that we have had, the hearings that we have had, 
and the hearings we may [2] have in the future, 
and I don’t want to delete that which I think is my 
right, in my answer. 

The Court: Have you submitted to Mr. Me- 
Pherson your proposed new answer? 

Miss Barnes: I brought them with me this morn- 
ing and Mr. McPherson has only had them just this 
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morning. I don’t know whether he has finished read- 
ing or not, they are—— 

Mr. McPherson: You say “them”, there is only 
one. 

Miss Barnes: Well, a copy. You have the one, 
the copy and I have the other. 

The Court: Is this proposed new answer on 
behalf of the three defendants? 

Miss Barnes: Yes, and I am withdrawing my 
personal answer—I put in a personal answer—he- 
eause I believe Mr. Lavine told me correctly, my 
interest was with them even though it was only a 
lease interest, but the interest of the land would 
have to be decided as a whole, so I withdraw my 
answer, my personal answer and I also answered 
with myself and the other co-defendants in another 
answer which I have amended to include myself 
and get rid of the surplus answers, and also I have 
deleted some of the things that the government has 
wished me to delete, but thé main issues, however, 
I have left in. The government would like to get 
rid of them too, but I don’t think they have a right 
OE 

The Court: Well, let me say this, Miss Barnes, 
in the [38] first instance, compensation is deter- 
mined with respect to the property taken as a 
whole, and then if the parties who own the interest 
as a whole are not able to agree as to the alloca- 
tion or division of the compensation, then the law 
provides that a further hearing to determine how 
the total award should be allocated among the claim- 
ants be had. Is that correct? 
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Mr. McPherson: It is my understanding of the 
law. 

The Court: Yes. 

Mr. McPherson: Before this amended joint an- 
swer is filed I should like to be heard on the matter 
of allowing her to file it, because it almost entirely 
consists of the same defenses against which the mo- 
tion to the former answer was directed. It is now 
a joint answer rather than a single one. 

Miss Barnes: There are some substantial changes. 
TI can reiterate those changes. 

Mr. McPherson: Will your Honor hear me on 
her application for leave to file it, or will you per- 
mit my objection to stand to the filing of it? 

The Court: Well, I was wondering if we might 
do this: Suppose that we continue the hearing on 
these matters until 1:30, and that will enable coun- 
sel to examine the pleadings and—is there an extra 
copy that the Court might see? 

Miss Barnes: I have the Court’s copy here. 

The Court: Just hand it to me. 

Miss Barnes: The original and the other one. [4] 

The Court: Just hand them to me and I will 
examine them during the recess. 

Miss Barnes: I think the crux of the situation, 
your Honor, is that Mr. McPherson is attempting 
to take your decision and opinion of the hearings 
that we had and on the strength of your opinions, 
your Honor, to delete from my answer some of the 
issues that were made by you at the time. Now this 
has not ever come to trial yet and I think I would 
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be losing some of my constitutional rights if they 
could not remain in my answer. I don’t know ex- 
actly all of the ramifications that might mean, but 
I do know that either now or at some later time I 
do have a right to appeal to the Court of Appeals 
regarding the decisions that your Honor has made 
which, of course, I do not agree with. No hard 
feelings or anything, but I don’t agree with your 
Honor’s decision, and I do not want have granted 
any motions of the government to delete any of the 
things that I consider very definitely part of the 
ease, because J want my right to continue my fight 
on those, and there may be new evidence that will 
come up if this goes to trial—if there is a trial— 
and I would like very much to take these things up 
previous to a condemnation trial, which as I under- 
stand it, is merely to decide the value of the prop- 
erty, whereas my case is still standing in my mind 
not as affecting the value of the property but as to 
the legality of the taking. [5] 

The Court: We will continue the hearing on 
these matters until 1:30 this afternoon. 


(Thereupon, at 11:45 a.m., a recess was taken 
until 1:30 p.m. of the same day.) [6] 


Monday, December 5, 1955, 1:30 p.m. 

Mr. McPherson: May it please vour Honor, dur- 
ing the recess I took the opportunity to examine the 
proffered amended answer and I note that begin- 
ning with the third page, no, I am sorry, the second 
page, where the first numbered defenses are set 

_ forth, beginning at line 20, and throughout the re- 
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mainder of the answer, down to the prayer, the de- 
fendant proposes and tenders seven defenses, sep- 
arately. Now, under Rule 15 of the Federal Rules 
of Civil Procedure, we think that the application 
should be considered as one for leave to file this 
answer rather than an amendment as a matter of 
right. The Court will recall that on several oceca- 
sions we have had this matter before the Court on 
special defenses in the form of motions to defeat 
the Government’s right to take and condemn and 
in those motions a large variety of items or reasons 
were assigned, both specifically and generally. In 
addition there were a number of collateral suits 
filed in this Court in which some of the various is- 
sues between these defendant owners and Govern- 
ment officials, including the operating personnel of 
the Base, Edwards Air Force Base, were made the 
subject matter of litigation. 

After the matter was brought on before your 
Honor, you granted a motion made by this office, my 
office, designed to make specific and certain the 
grounds of resistance to the [7] right of the Gov- 
ernment to condemn the property, and thereafter 
and after the defendant had at least been more spe- 
cific than was true in the first motion, a protracted 
hearing was again held on those several grounds 
and finally, after consideration of the matters heard 
before you, before this Court, and matters that th 
records showed had heen tendered to your predeces- 
sor on the bench, Judge Beaumont, and the records 
in the several cases tried, I believe, before Judge 
Carter, this Court made a rather comprehensive 
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order, which I take it may be considered the law of 
this case, and that the matters disposed of by that 
order are not now and cannot properly now be 
brought again before this Court for consideration. 


Therefore, the filing of this amended answer, as T 
see 1t, should be governed by Rule 15, since I take 
it by the tender of the amended answer, and Mrs. 
Barnes’ statement in open court that she had with- 
drawn the separate answer Which she filed, that the 
motion addressed to the original answers filed on 
November 14 has been confessed. If I am wrong in 
that assumption it would not make much difference 
anyway, because the motion made to strike the orig- 
inal answers would stand over to this. Rule 15 pro- 
vides as follows: 


“A party may amend his pleading once as a mat- 
ter of course at any time before a responsive plead- 
ing is served, or if the pleading is one to which no 
responsive pleading is permitted, and the action has 
not been placed upon the trial [8] calendar, he may 
So amend it at any time within 20 days after it is 
served. Otherwise a party may amend his pleadings 
only hy leave of court or by written consent of the 
adverse party; and leave shall he freely given when 
Justice so requires. A party shall plead in response 
to an amended pleading within the time remaining 
for response to the original pleading or within 10 
days after service of the amended pleading, which- 
ever period may be the longer, unless the court oth- 
erwise orders.”’ 


That was Section (a) of Rule 15. Sections (b) 
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and (c) and (d) are not considered to be applicable. 
There are a number of cases under that Rule, some 
of which I picked up during the Court’s noon re- 
cess, which may be of assistance in disposing of this 
matter. The case of Momand vs. Paramount Pic- 
tures Distributing Company, 6 Federal Rules De- 
cisions 222, that case is of importance only in that 
it apphes to the irregular manner in which this an- 
swer was tendered, since no motion for leave to file 
it was offered the Court, and the Court there held 
that such an amendment so filed without leave was 
—could be disregarded with no answer at all. 

Miss Barnes: If your Honor please, I am not 
quite following Mr. McPherson. Just so that I am 
straight, if you don’t mind, the Honorable Court in 
his decision and opinion on the motions that were 
before him, at the end of that said I had a certain 
date in which to file an answer, within the [9] 30 
days, and the answer was filed within that time. 
Now the Government is taking exception to that an- 
swer. It happens, as I have already stated, that I 
talked to Mr. Lavine and he told me the several 
things that were wrong with it in the Government’s 
opinion, so I came in with an amended answer that 
I thought should be satisfactory, excepting that I 
think that Mr. McPherson is trying to show a lot 
of other things that I don’t think properly belong 
there. When he says the answer has not been filed 
yet, it was certainly offered as an amended answer 
to the Court and the copy was given to Mr. Mc- 
Pherson. What is he talking about now, the answer 
that was filed in compliance with the Court’s re- 
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quest, was filed within 30 days or the answer that 
was brought in today, the amended answer? 

The Court: He is talking about the proffered 
amended answer. 

Miss Barnes: Well, he is referring to it as filed; 
I couldn’t quite understand it. In other words, I 
don’t think what he is reading applies. 

The Court: J think in substance what he said is 
that under the facts of that case, even if it had been 
filed, it would have been disregarded. 

Mr. McPherson: That is correct. Now in an- 
other case under this Rule, Gaumont vs. Warner 
Brothers Pictures, in 2 Federal Rules Decisions at 
page 45, the case simply held that although amend- 
ments to pleadings are freely given when [10] jus- 
tice so requires, leave of the Court must first be 
obtained. And again in Canister Co. vs. National 
Can Company, 6 Federal Rules Decisions 613, the 
annotated note in 28 U.S.C.A. under Rule 15, at 
page 589, says: 

“This rule does not permit a court to grant an 
amendment which seeks to add a defense which is 
obviously insufficient for the purpose for which it 
is offered.”’ 

We think this is particularly applicable to our 
ease here. In a very recent case, Fairbanks Morse 
Co. vs. Consolidated Fisheries from the District 
Court of Delaware, in 94 Fed. Supp. which was re- 
versed on other grounds in 190 Fed. 2d page 817, 
the rule was announced that an amendment to an 
answer which adds a new defense it not allowed 
when the defense itself would be insufficient. And 
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again in Knitting Machines Corp. vs. Hayward 
Hosiery Company, 95 Fed. Supp. 510, this rule 
was announced: 

‘Under this Rule’’, meaning Rule 15, “amend- 
ments are granted with great liberality, but the 
Court should not grant an amendment to an answer 
which sought to add a defense which was obviously 
insufficient for the purpose for which it was 
offered.”’ 

Miss Barnes: J don’t know what this is all about, 
but I object to it on the ground that I am offering 
the amendment to the answer because the Govern- 
ment asked me to amend the answer and told me a 
great deal was wrong with my answer, and I have 
[11] tried to amend that answer in compliance with 
the Government’s desire and what they want be- 
cause I try to get along with the Government. As 
far as taking leave of any of my natural defenses 
that are a part of that case, I don’t feel that I can 
do that. Therefore they are included in this 
amended answer. What I have tried to do is to 
please the Government on one hand, and on the 
other hand keep what I feel are my rights, my con- 
stitutional rights, in the case. 

The Court: Well, Mrs. Barnes, as I see it, it isn’t 
a question on your part of pleasing the Govern- 
ment. After all, the Government is certainly an 
adversary party. It has condemned your land, and 
you have the right, I have granted you the right to 
file an answer. Now you shouldn’t file an answer to 
please the Government. You should file an answer 
to please yourself insofar as it is a proper legal 
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document responsive to the allegations in the com- 
plaint. 

Miss Barnes: That is exactly with I mean, your 
Honor. I tried to file the document. We have no 
law library. We are working 130 miles off in the 
country and we are very, very busy and we can’t 
get to town. So we filed the best answer we could. 
It was pointed out to me by Mr. Lavine that it was 
not a legal answer. 

The Court: What you should do, of course, is to 
find out from the Court whether the document you 
want to file is a legal answer, rather than [12] 

Miss Barnes: If the original document is a legal 
answer, in the mind of the Court, I would just as 
soon it stood, because I was not up here trying to 
amend the complaint. Mr. McPherson is making it 
sound as if I am trying to amend something. J am 
not trying to amend anything, I am willing to let 
the original stand, your Honor. 

The Court: Well, you have proffered an 
amended answer. 

Miss Barnes: I proffered it hecause 

The Court: Let’s have Mr. McPherson complete 
his statement. 

Mr. MePherson: I think that leave should he 
denied to the defendants to file this proffered 
amended answer insofar as it contains and _ sets 
forth the defenses numbered second, third, fourth, 
fifth, sixth and seventh, and prayer numbered four 
and two; the reason being that as the Court will 
observe from a very casual examination of them, 
each of these so-called separate defenses numbered 
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in series have all been asserted in the motions heard 
by this honorable Court, and disposed of by your 
order which is the law of the case, and they may not 
again be tendered as defenses in this suit so long as 
that order stands as the law of the case. I do not 
understand that any of the matters set forth in any 
of the special defenses so numbered tender any mat- 
ter which has not been heard by and disposed of by 
this Court. Prayer number two is for the exclusion 
of the oil, petroleum, hydrocarbon and [138] min- 
erals underlying the property, and prayer number 
four is for costs. Neither of those prayers are 
within the power of the Court to grant. 


Miss Barnes: Your Honor—— 


The Court: First, Miss Barnes, let’s review the 
situation. 


Miss Barnes: J would just like to—— 


The Court: JI would just like to clarify the situ- 
ation. Now there was filed in this Court under date 
of November 14th an answer on behalf of the de- 
fendant Pancho Barnes, E. 8S. McKendry and Wil- 
liam Emmert Barnes. The answer starts out ‘‘In 
answer to plaintiff’s complaint, defendants Pancho 
Barnes, E. 8. MeKendry, and William Emmert 
Barnes admit, deny and allege as follows.’’ Then 
you come down to paragraph three or four in your 
answer and you say in paragraph three, ‘*The de- 
fendants deny generally and specifically all of the 
allegations contained in paragraph four of the com- 
plaint.”” Now do you have paragraph four, Mr. Me- 
Pherson ? 
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Mr. McPherson: No, I asked Mr. Ejiland to 
bring it in. 

The Clerk: Here it is, counsel. 

The Court: lLet’s sec, Mr. McPherson, ex- 
actly 

Mr. McPherson: What they are? 

The Court: Yes, and first, you may follow, keep 
your copy of the answer that was filed November 
the 14th. 

Miss Barnes: Your Honor, what’s that about you 
can have as many defenses as you want? [14] 

The Court: I have certain matters in mind. Now, 
have you got your copy of the answer? 

Miss Barnes: Yes. 


The Court: Now in paragraph one, you say the 
defendants, that means the three, deny generally 
and specifically all of the allegations contained in 
paragraph two. What is paragraph two? 

Mr. McPherson: Paragraph two is the para- 
graph of the complaint in which the statutory au- 
thority for the acquisition is set forth and statutory 
references are given. 

The Court: All right. Then in your paragraph 
two, of the answer of November the 14th, you say 
that the defendants deny generally and specifically 
all of the allegations contained in paragraph three. 

Mr. McPherson: Paragraph three of the com- 
plaint alleges the public use for which the lands are 
taken as follows: ‘‘The lands are necessary ade- 
quately to provide for expanding needs of the De- 
partment of the Air Force and other military uses 
incident thereto.”’ 
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The Court: AJ] right. Now your paragraph three 
in that answer ‘‘The defendants deny generally and 
specifically all of the allegations contained in para- 
esraph four.” 

Mr. McPherson: Paragraph four of the com- 
plaint alleges the estate taken for said public uses 
is the fee simple title subject to existing easements, 
public roads and highways, [15] railroads and pipe- 
lines. 

The Court: All right. Then your paragraph four 
of the answer says: “The defendants deny that the 
land described in the condemnation conrplaint is 
owned by anyone except E. 8. McKendry and Wil- 
lian Emmert Barnes.’ 

Miss Barnes: That is where I made a mistake, 
vour Honor, and I will tell you why. I didn’t real- 
ize a lessee is also an owner. Somebody explained to 
me that you can have leases for 99 years and that a 
lessee is also described as an owner. I really go on 
in the complaint and say I have an interest by way 
of a lease. 

The Court: Now, in paragraph five of your an- 
swer of November 14th you say, “Pancho Barnes, 
aka Florence Lowe Barnes McKendry, does admit 
an interest in said lands by virtue of the fact that 
she is the holder of a lease thereon. The defendants 
E. S. McKendry and William Emmert Barnes deny 
that there are any owners of said lands except 
themselves answering paragraph eight.’’ 

Miss Barnes: I wrote it, your Honor, and I was 
quite wrong about the ownership. The amendment 
will correct it. 
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The Court: Well, let me 

Miss Barnes: I talked with Mr. Lavine about it 
in the office down there and those were the corree- 
tions that were made because that is what they 
want. 

The Court: Now, going to the answer of Novem- 
ber 14, [16] 1955, filed by Pancho Barnes. 

Miss Barnes: That was the one that Mr. Lavine 
told me that the whole thing, as far as the value of 
the property went, had to be settled as to the value 
of the property, and then as you explained this 
morning, I believe, that if the property owners and 
lessees, and so forth couldn’t get together it would 
take additional hearings to determine that. So I 
understand that. So IT was removing that in favor 
of the new one that is supposed to comply with the 
other things. But I don’t see why throw out my 
natural defenses. 

The Court: I haven’t indicated the throwing out 
of anything. I am trying to get down to what is 
before us. Now in this answer of Pancho Barnes 
filed on November 14th it is stated in the answer 
that she is the lessee of the subject property. Said 
lease was in effect since 1942, an additional lease 
was written in 1952 because of an additional owner, 
E. 8S. MeKendry, and is now current and will be 
until 1976. Now it is my understanding that you 
want to withdraw the answer of November 14 filed 
on behalf of Pancho Barnes. You want to with- 
draw it. 

Miss Barnes: I understand, your Honor, that it 
is superfluous, according to Mr. Lavine, and conse- 
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quently will be confusing, and he explained that to 
me and it makes sense to me. Therefore I think 

The Court: You have requested—— [17] 

Miss Barnes: The request for withdrawing is 
only for substituting the amended complaint. 

The Court: But you have asked that it be with- 
drawn, that is the answer on behalf of Pancho 
Barnes, and at the same time you have requested 
permission to file the amended answer. 

Miss Barnes: In accordance with the govern- 
ment’s request that I withdraw it. They wanted it. 

The Court: I am not concerned about what the 
Government has requested you to do. The Govern- 
ment can’t act as attorney for the Government or 
as officials of the Government and also as attorney 
for the landowners. You have either got to rely 
upon your own knowledge or you have got to get 
advice from some attorney of your own selection, 
who is not representing the Government. 

Miss Barnes: I would like to withdraw the an- 
swer that I made substituting this answer that has 
been brought in as of today, the amended answer, 
but I would not want to withdraw the other one 
without the substituted answer being accepted. 

The Court: I want to discuss with you a little 
bit the amended answer. Paragraph five of the pro- 
posed answer which you tendered this morning, 
says: ‘‘Answering the allegations of paragraph six”, 
now is that the paragraph that sets up the legal 
description? [18] 

Mr. McPherson: Paragraph six is the allegation 
in the complaint which sets forth the names of the 
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apparent and presumptive owners of the land set 
out after each tract number. 

The Court: All right. 

Mr. McPherson: It is not, however, as set forth 
in the answer, because as to Parcel L-2071 the ree- 
ord owner is Benjamin C. Hannam and Catherine 
May Hannam. I understand from Mrs. Barnes and 
her husband that they have some sort of a convey- 
ance from those people who were the record owners 
and are the record owners at this time. However, it 
is not of record and the instrument cannot he 
found, and as to the other tract there are collateral 
interests of record which for the purpose of this 
answer need not be considered. 

The Court: I want to call your attention to your 
proffered answer, in paragraph five. It says: “An- 
swering the allegations of Paragraph six, defend- 
ants admit that the names of the owners of said 
lands are as follows:’’ Then Tract L-2040, you re- 
cite EK. S. MeKendry, Florence Lowe Barnes, then 
Tract 2043 you allege again William Emmert 
Barnes and Florence Lowe Barnes MeKendry, then 
Tract L-2071 E. 8S. MceKendry and Florence Lowe 
Barnes MeKendry. Tract L-2072, E. S. MeKendry, 
Florence Lowe Barnes MecKendry. Now, what I 
want to find out, in the answer filed on November 
14th the answer indicates that outside of having it 
leased from Mr. McKendry [19] and from the other 
Barnes, that you have no interest in the property; 
that you simply have a lease on it. That’s what your 
answer of November 14th states; you simply have a 
lease from your husband and from your son. Now 
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the proffered answer is contrary to that and states 
that you are one of the owners, and your son’s 
name doesn’t appear at all, as an owner. 

Miss Barnes: Yes, you read it there, your 
Honor. 

The Court: He appears to be the owner of an 
interest in one tract. 

Miss Barnes: Yes. He also in 1942 was the owner 
of another tract which was sold to Mr. McKendry 
in 1951. Now, here’s the situation, your Honor. My 
husband and my son are the only record owners on 
the deeds recorded. I have a lease from them, but I 
have the rights and privileges of the property as far 
as the rentals and the buildings go, and according 
to what attorneys have told me that a lessee is also 
an owner, possibly not in the same extent as an 
owner as far as being able to deed the property, but 
they have an owner’s rights in the property accord- 
ing to the lease, and that is what I went on in writ- 
ing the second amended complaint, and is entirely 
on the basis I would have an ownership right by 
virtue of the lease. Otherwise, it is quite right, both 
statements are true as near as I can see. In other 
words, the first one was a pedantic true statement, 
true facts and the second one was taking into con- 
sideration the fact that a [20] person has a rather 
long term lease and has a business is in a sense an 
owner. That was explained to me by an attorney 
that I believe understands law pretty well. 

The Court: Well, do I understand that your own 
interest in any of these tracts is that of a lessee? 

Miss Barnes: Well, of course, I married Mr. 
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MckKendry since the lease. In other words, I imag- 
ine I have acquired a certain interest possibly by 
marriage now that I didn’t have at the time the 
leases were made. 

The Court: Well, of course, ordinarily property 
acquired by a person prior to marriage, the general 
rule is that it remains his separate property. Now, 
that’s the general rule. 

Miss Barnes: Well, you just asked me, your 
Honor, and I answered. In other words, you asked 
me if that was the only interest I had. 

The Court: Well, I want to state to you frankly, 
Mrs. Barnes, that it is the view of the Court that 
the special defenses which are set forth in the an- 
swer filed on November 14, 1955, by the three of 
you have no proper place in the answer. The Court 
on the motion to dismiss the complaint and on the 
motion to set aside the declaration of taking has 
ruled on all of those matters, and the Court will not 
permit those matters to stand in any answer that 
you file. The Court will, on motion, order them 
stricken. Now, I am talking about the [21] special 
defenses one to seven which appear in the answer 
filed on November 14, and also—well, I think there 
were more than—— 

Miss Barnes: They are very much the same, 
your Honor, the particular and special defenses are 
the same, I believe, in both answers. 

The Court: Except that in the answer filed on 
November 14, there are eleven of them. 

Miss Barnes: But factually they are the same. 

The Court: The Court, if that is to be the an- 
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swer, would not permit those eleven defenses to 
remain in. 

Miss Barnes: In other words, the Government 
makes a motion to throw them out and you will 
grant it, is that it? 

The Court: I have already ruled once in passing 
upon the motion to dismiss. 

Miss Barnes: Yes. 

The Court: That those do not constitute legally 
any matters upon which the Court could dismiss the 
action. They are not defenses which will be heard 
at the time of the trial of this case. 

Miss Barnes: Supposing, your Honor, I find 
something new that touches on those things. Would 
I be precluded from presenting it at the time of 
the trial? 

The Court: I think that if it is merely eviden- 
tiary matter, relating to the same general subject, 
that the Court [22] would not consider those mat- 
ters. In other words, the only matter that will be 
before the Court and the jury is just compensation 
at the time of the trial. 

Miss Barnes: You feel that everything else as 
of this date is completely finished. 

The Court: I say, from the standpoint of this 
Court, I think that my prior rulings are the law 
of the case and whatever form, whatever answer, 
the special defenses, whether eleven in number as 
set forth in your answer of November 14th, or seven 
in number as appear in the tendered answer, the 
Court would strike those matters from the answer. 

Miss Barnes: All of them? 
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The Court: Yes, all of them. Now, I do think 
that it is important from your standpoint to pro- 
vide in the answer who are the owners of the prop- 
erty in question, and that should be set forth in 
clear, unambiguous language in your answer. 
I think that a lessee of property has certainly a 
right to file an answer and set up his interest, the 
leasehold interest. Now, as I explained this morn- 
ing when the hearing on just compensation comes 
on, it is the duty of the jury to determine just com- 
pensation for the entire interest, then if the claim- 
ants, the various people who claim an interest, are 
unable to agree among themselves how that award 
should be allocated, the law provides that after the 
value of the entire interest has been determined, a 
hearing can be had as [23] between the claimants 
on how the award might be allocated. So I want to 
say to you, I think you should set up in the answer 
your claims as to the holder of the leasehold. 
I think you should set forth who the owners of the 
property are. Now, the problem 

Miss Barnes: It is an interesting point there. 
We don’t understand because we didn’t understand 
what it was all about when the original appraisal 
was made by Mr. Evans. Mr. McKendry offered to 
show him the books and all about the leases and 
everything on the ranch, and he refused to look at 
any of them. He said he wasn’t interested, that the 
Government wasn’t interested in any books or any- 
thing of that kind, they were not buying a business, 
so he refused to consider that. 

The Court: You will have, at the time of the 
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trial an opportunity to offer competent testimony 
on the fair market value of the property at the date 
of taking in whatever form that might take, as long 
as it is competent and relevant. The Court is not 
passing now upon the question as to whether or not 
your books and records and matters set forth in the 
lease might or might not be competent, and I want 
to also say this, Mrs. McKendry, to you, so you will 
be advised of the Court’s views, if your interest, 
and I am speaking of you now, if your interest in 
the property is simply that of an owner of a lease- 
hold, then the Court will have to restrict your rep- 
resentation to matters relating to that leasehold, 
and you will not be permitted, because you are not 
an [24] attorney, to represent owners of the fee. 
They will either have to represent themselves in 
proper persona, or they will have to secure the 
services of a lawyer licensed to practice or admit- 
ted to practice before this Court. 


Miss Barnes: Well, the Government sued me and 
they originated the suit. 


The Court: Up to this time, you have, in proper 
persona represented your husband and your son, 
and that has been under the belief of the Court that 
there was some joint interest of some character and 
in representing yourself vou were also in effect rep- 
resenting the views of the other joint owners. 


Miss Barnes: That was done, your Honor, he- 
cause when this case first came on for hearing, at 
the first hearing, we were all doing the talking, my 
son, my husband and myself, and Judge Beaumont 
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selected me as spokesman and asked me to conduct 
the case. 

The Court: I want to make it clear 

Miss Barnes: That is in the reeord—— 

The Court: I want to make it clear that I don’t 
question for a moment that if Mr. McKendry, for 
instance, wants to represent himself at the trial, he 
will be permitted to do so. If your son wants to 
represent himself he will be permitted to do so. 
They will represent their respective interests. Now, 
in your case, vou claim only—if you do [25] claim 
only a leasehold interest, you will be permitted in 
proper persona, to represent yourself, but only as to 
that interest. You will not be permitted as an attor- 
ney, because you are not an attorney, to represent 
the interests of your son and your husband. Do I 
make myself clear? I just want to advise you, be- 
eause the Court intends to set this case for trial. 
It has been pending a long time. 

Miss Barnes: It has not been pending, vour 
Honor, nearly as long at 1201 has been, which is 
coming up on the 14th, or a great many others 

The Court: I am trying my best. I disposed of 
one in November, took a whole month, that was filed 
over four years ago and I have on the calendar for 
the 14th one that has been on the calendar, and I 
am going to put your case down for trial because 
I think in fairness to the landowners and people 
having interests in the property, and in fairness to 
the Government these cases should be disposed of as 
rapidly as all of the circumstances and exigencies 
surrounding them make possible, and as I say, the 
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Court is going to set the case for trial. I am just 
trying to outline to you what the procedure will be, 
so that you will have ample time to consider it. 

Miss Barnes: Your Honor, as long as we are 
outlining these things, I would like to ask you a 
question. Should my husband and my son have an 
attorney representing them and their part, and I 
should be representing myself separately, those 
[26] cases would run concurrently, wouldn’t they? 

The Court: Oh, yes, certainly, it will be one case. 

Miss Barnes: Don’t you think that will be rather 
confusing ? 

The Court: We have many cases in which sev- 
eral attorneys are representing different claimants 
to the property. 

Mr. McPherson: Fearful though I am of further 
confusing the issue, I think it is only fair since 
Miss Barnes is not an attorney, to state what our 
position will be on her right to participate in the 
proof of value. As we understand the law to be, the 
holder of a leasehold may not tender to the jury a 
separate valuation of the leasehold. They may he 
heard only on the value of the entire estate. In 
other words you can’t value separately the leasehold 
and the real property and then aggregate the two. 
The only question before the jury is the value of 
the whole. The right of distribution is a separate 
inquiry, and will be heard separately. The lessee’s 
interest is collateral. 

Miss Barnes: I am interested in this. Naturally, 
when we look up things in a public law, such as 
Public Law 564 of the 81st Congress and the lan- 
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guage is so ambiguous in the Congressional Record, 
—in this case it said land for base expansion, and 
then went on and detailed other things in the $26,- 
000,000 was for developing field systems, and the 
Jand for base expansion, so we go back in the Con- 
eressional Record [27] and we find out just exactly 
what Jaw Congress was passing and what they 
meant by it and what it was for and sort of to tie 
down this very wide open phrase “for base expan- 
sion’? which could have meant anything, so we go 
back to rely upon the language of Congress to un- 
derstand what they meant when they passed that 
Jaw. Now, on this subject Mr. McPherson has just 
mentioned regarding the value of the land, and of 
the value of the lease, in that extent when Congress 
asked them what they were going to do with the 
money and what land they were going to get, they 
said—your Honor has it, I have no additional cop- 
ies and your Honor asked me to put that in as an 
Exhibit, as a part of the record. It said we are buy- 
ing the land and the operations on the land. That’s 
a quotation. I am sure that is correct although I 
haven’t looked at it for a month. It seems that to 
Congress there, the Air Force in explaining to Con- 
eress what they were going to do with that money 
under that law, broke it into there: they were going 
to buy the land and they were going to buy the 
operations on the Jand. Now Mr. McPherson has 
gone to the extent of saying that there is no differ- 
ence between the land and the operations on the 
Jand, or, in my case, the lease, and yet in Public 
Law 564 they request specifically to Congress m 
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saying exactly what they are going to do under that 
law under which the property is taken. 

The Court: J think what Mr. McPherson said 
to you was [28] this, and that is when it comes to 
the trial to determine just compensation a witness, 
an expert and it applies in the case of an owner 
himself, he can’t testify that the soil 1s worth so 
much, and the buildings are worth so much and that 
the trees are worth so much and—— 

Mr. McPherson: Or the business on the prop- 
Clave 

The Court: -—-—or the business on the property. 
In other words he must give his opinion as to the 
value of the whole property and the law is well 
established on that point and Mr. McPherson is 
simply giving you some timely advice or warning 
that when you come up to the trial you won’t be 
permitted as the owner of the lease to get up and 
express an opinion as to the value of that lease at 
the time of the taking. 

Miss Barnes: Well, I can have appraisers there, 
ean’t I? 

The Court: Yes, but they will not be permitted 
to give their opinion as to the lease, the value of the 
lease. They will simply be permitted to give their 
opinion as to the value of the whole, what is taken. 

Mr. McPherson: That, in our opinion, did not 
include the business. 

Miss Barnes: In other words, that is in direct 
opposition to what Congress passed a law in which 
the words of the Congress that they were to buy the 
land and the operations. Of course, the Govern- 
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ment’s opinion and Congress’ opinion varies again. 

The Court: Well, now coming back to the spe- 
cific matter before us, if, Mrs. Barnes, you want to 
file the amended answer the Court will permit you 
to file it but the Court will order stricken from the 
amended answer all matters contained in that docu- 
ment commencing on line 20, page 2, commencing 
with the words “First Defense’? and will strike 
down through line 21 which is part of the seventh 
defense which reads: ‘‘for any other military or 
public purpose or use’’ and the Court will strike 
paragraph two of the prayer which requests the 
hydrocarbon substances be excepted—— 

Miss Barnes: Just a minute. 

The Court: and will strike four. 

Miss Barnes: Are you going to strike about the 
minerals ? 

The Court: Yes. 

Miss Barnes: Why? 

The Court: Well, because it is a matter over 
which this Court has no power. The Government 
has elected to take the fee simple and this Court 
can’t question the extent of the interest the Govern- 
ment seeks to condemn in the property. So what I 
wanted to say is that if you want to file this 
amended answer, the Court will permit it to be filed 
but the Court will order stricken the matters that 
I have detailed. 

Miss Barnes: How much time have I got to 
make up my mind whether I wish to file or whether 
I wish to look it over in this case, and [30] 

The Court: Will, I want to say this so you will 
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be completely advised, that 1f you don’t care to file 
it, the Court will grant the motion of the Govern- 
ment in which it seeks to strike various portions of 
the complaint—the answer, filed on November 14, I 
believe. 

Mr. McPherson: That is correct. 

The Court: And also the motion to strike certain 
portions of the answer, the separate answer of 
Pancho Barnes. Now, I have indicated and if you 
want to withdraw the answer filed on behalf of 
yourself, the Court will permit you to do that, but 
the Court is not insisting right now that you make 
up your mind whether you want to do that. 

Mr. McPherson: We have a motion pending to 
do that. 


The Court: I know that. 

Mr. McPherson: In your analysis, did you in- 
clude that portion of the prayer, number four, the 
claim for costs? I didn’t hear you. 

The Court: Yes. 


Miss Barnes: I have got a question 


The Court: Let me ask you this, Mr. McPherson, 
when do you intend to be in Fresno again? 

My. McPherson: Well, I will be here on the 23rd 
of January for that hearing you just set this morn- 
ing, but we will have an attorney here on the 14th 
on that trial set before you, 1201 and 1202. [31] 

The Court: Well, I don’t know whether that 
would be sufficient time for Miss Barnes to deter- 
mine what she would like to do. 

Mr. McPherson: That will be ten days. 
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Miss Barnes: I could not be here on the four- 
teenth. I have a prior 

The Court: Let me ask you this, can you be here 
on the 23rd of January? 

Miss Barnes: I would try to be here on the 14th 
but I have to be a witness in a criminal case that 
day. Anyway, I plan to try to be up here on the 
15th. I want to hear this trial, the Charley Ander- 
son case. 

Mr. McPherson: Why can’t we dispose of it 
then? 

Miss Barnes: Just a minute now. Are you grant- 
ing a motion of the Government? 

The Court: No, I have tried to explain to you 
what the Court feels it would have to do, but J am 
trying to give you the opportunity of being sure 
that you want to do exactly what you do. 

Miss Barnes: What I want, what I am trying— 
since we are all being so above board—is to appeal 
this thing, get it up to the Court of Appeals. Con- 
sequently, if you grant the Government’s motion, I 
believe that is an appealable thing. 

The Court: I am not passing on the Govern- 
ment’s motion. 

Miss Barnes: What J am very anxious to do is 
to get this [32] motion granted so that I ean pre- 
sumably take this up, and not have this case in the 
place it was before, previous to appeal. But I think 
that now that you have quite definitely made the 
stand that you won’t consider these things, and will 
consider nothing but the value of the property be- 
fore the jury, I believe this is now appealable to 
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the Ninth Circuit Court of Appeals and conse- 
quently instead of dragging out these things and 
deciding when it will be convenient for me to make 
up my mind, my mind is made up on what I want. 
I want is to get our entire case up to the Circuit 
Court on any legitimate hearing that I possibly can. 

The Court: But you want to see that you are 
properly advised. Now it may be, I am not sure, but 
it may be that these matters are reviewable only on 
an appeal from the final judgment. 

Miss Barnes: There is a great deal of contro- 
versy on that. I believe a Circuit in the East some- 
where allows them to come up. In Judge Fee’s opin- 
ion he said it was appealable later or now, and he 
also said it was premature, that particular appeal 
was premature on that one point. But as I ex- 
plained to the Court, I didn’t want to be out of 
Court on it, and J have to make the appeal on it. 
Now, I am really anxious to go up to the Ninth 
Circuit on an appeal and I am very anxious to do 
that before the jury trial comes off because I feel 
that there won’t be a jury trial. I believe the Ninth 
Circuit is [33] going to uphold the case. I don’t 
feel that we will lose in the Appeals Court, and so 
J am very, very anxious now to be able to make 
that appeal and that is the only thing I want to do, 
so I don’t like to set the date for the 14th 

The Court: In other words, you don’t want any 
more time to decide what you want, you want to 
withdraw the answer you filed or have you decided 
you want to file the amended answer? You don’t 
want any more time. 
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Miss Barnes: No, it isn’t a question of that, your 
Honor. The question is this: what I want is an 
appealable action. 

The Court: Well, the Court can only 


Mr. McPherson: May I accommodate her, your 
Honor? I will move that the Court rule on my 
motion to strike the portions designated in the mo- 
tion, of the answer filed on November 14, and deny 
the defendants’ proffer of the amended answer 
lodged with the Court today. That is to say, that 
portion commencing with the first defense, line 20 
on page 2. Then she will have an order certain, 
whether it is appealable or not. I don’t know. 


Miss Barnes: Just a moment. We want to be 
able to file one appeal, and we figure that possibly 
if it was on the one on the 14th, there might be two. 
I want an order so we can make an appeal, because 
my appeal is going back to your opinion of the 
17th. You see, what I want to do is to throw them 
out on the whole thing so I ean appeal on the whole 
thing. 

The Court: Then, what you want me to do is to 
rule on [34] the motions that were on the calendar, 
and you want to withdraw your amended answer. Is 
that right? 

Miss Barnes: JI am not sure. I don’t believe so. 

The Court: Well, I am trying to find out. 

Miss Barnes: What I would like to do is to prof- 
fer my amended answer and ask Mr. McPherson— 
he said the motion follows my amended answer, 1n 
other words, his motion was to both answers. In 
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other words, let’s lump the whole thing in together, 
then we are sure of it. 

Mr. McPherson: No, you misunderstood me. 

Miss Barnes: Let me say this. These defenses 
that the Government has asked to throw out of the 
answer, and which your Honor has said he was 
going to throw out of the answer, and which your 
Honor has ordered me to take out of the answer 

The Court: No, I haven’t ordered it. I have just 
indicated to you that the Court intended to strike 
them. 

Miss Barnes: That the Court did intend to strike 
them? Is that it? 

The Court: Yes. 

Miss Barnes: Well, if the Court intends to strike 
them, that, in substance, is the case, isn’t it, your 
Honor? 

The Court: Well,_— 

Miss Barnes: In other words, the striking then 
would be the same, no matter whether they were in 
the complaint filed November 14th or in the second 
answer as proffered today. It [85] would be the 
same situation. 

The Court: What the Court will do, the Court 
will grant the motion of the Government to strike 
portions of the answer of defendant Pancho Barnes, 
in accordance with the motion filed at the hearing 
on November 18, and will grant the motion of the 
Government to strike portions of the answer of the 
defendant Pancho Barnes, E. S. McKendry and 
Wilham Emmert Barnes, as set forth in the same 
motion. The Court will permit the filing of the 
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amended answer tendered today, but will strike, 
order stricken, all of the matters set forth in the 
first through the seventh defense, inclusive, includ- 
ing paragraph two and four of the prayer. 

Mr. McPherson: I think only that portion of 
paragraph four of the prayer that has to do with 
the costs, is to be stricken. 

The Court: Yes, that is right. And I will direct 
that the Government prepare the form of order, 
and serve a copy on the defendants. 

Mr. MePherson: Then will the Court set the 
ease for trial? 

The Court: Then the Court will set the case for 
trial on—commencing on June 5, 1956 before a 
jury, and I will direct the Government to give 
notice. 

Mr. McPherson: Yes, your Honor. 

Miss Barnes: June 5. How long do you think it 
will [86] take, your Honor? You have one set for 
the 19th of June. 

The Court: Well, I don’t know how long it is 
going to take. I set aside approximately two weeks, 
and the only issue that will be before the jury at 
that time is just compensation. Now, if it takes 
longer than two weeks, we will have to take the 
additional time. 

Miss Barnes: And with what we have done 
today, then, you have barred any further discussion 
before this Court at any time on anything excepting 
the just compensation. Is that correct? 

Mr. MePherson: I submit that is not the ease. 

Miss Barnes: That is what his Honor said. 
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The Court: The question as to all of the matters 
that are put in issue by the complaint and answer 
will be considered at the trial, and the Court has 
already indicated to you its views concerning rep- 
resentation in proper persona and representation 
through counsel. 

Miss Barnes: So whether we like it or not, we 
are going to have some legal help. 

The Court: No, I don’t say that at all. My point 
is that each defendant will be permitted to repre- 
sent himself but no unlicensed person may, under 
the law, represent as an attorney some other liti- 
gant. 

Miss Barnes: I don’t know anything about law, 
your Honor, I have a sort of horse instinct for 
some of it, but [87] I have got an interest in that 
property, no matter whether it is by lease or by fee 
simple title or whatever it is, but my interest would 
be the same as it would be from the start, because 
you ean’t quibble just exactly how it comes in. If I 
want to represent myself and if they want me to 
represent them, I should think it would be six of 
one and a half dozen of the other as to what the 
interest was as long as that interest cannot be con- 
sidered separately. Mr. McPherson says it can’t be 
considered separately, so I don’t know exactly—— 

The Court: Well, let me say this, Mrs. Barnes, 
you will be permitted to represent yourself, if you 
are so advised. Mr. McKendry will be permitted to 
represent himself and your son, the same thing, but 
you will not be permitted to appear in effect as an 
attorney representing the other defendants. 
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Miss Barnes: I understand that, excepting that 
if we are all in one case, and must be here together, 
then just as Judge Beaumont said, they chose me as 
spokesman. 

The Court: I have tried to make clear the situ- 
ation. Now, I think that’s all. 

Mr. McPherson: We have one other ease. 

The Court: I meant in connection with the 
Barnes matter. 

Mr. McPherson: Yes, your Honor. [38] 
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